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Summary of Tax O{Jinion

I.

Tax Status of TRANSCO

A.

Income Tax

National Transmission Corporation ("TRANSCO") is exempt from income tax by virtu;~
of Section 32(7)(b), Tax Code1. The Bureau of Internal Revenue (the "Bureau") has
confirmed National Power Corporation's ("NPC s") income tax exemption on the basis
of this provision of the Tax Code. As successor to NPC s franchise, TRANSCO enjoys the
same income tax exemption.
This income tax exemption is not affected by Republic Act No. 9337 (for convenience,
referred to as the "v AT Law" although it also introduced amendments to income tax
and percentage tax provisions of the Tax Code as will be explained subsequently).

B.

Franchise Tax

The Bureau has confirmed that pursuant to Section 8, Republic Act No. 9136, otherwise
known as the EPIRA, TRANSCO is not subject to the 2% franchise tax (see BIR Ruling
No. 020-02 dated May 13, 2002; BIR Ruling [DA-131-03] dated April 25, 2003; BIR Ruling
[DA-108-04] dated March 9, 2004).

c.

Value-Added Tax ("VAT")

On May 24, 2005, President Gloria Macapagal-Arroyo approved the VAT Law. The VAT
Law was to have taken effect on July 1, 2005. However, the Supreme Court of the
Philippines (the "Supreme Court") issued a temporary restraining order ("TRO"), which
suspended the implementation of both the VAT Law and Revenue Regulations No. 142005 dated June 22, 2005, which the Bureau had issued to implement the VAT Law, in
view of challenges to their constitutionality.
If the VAT Law takes effect, the following will be the VAT consequences to TRANSCO:
[Note: In the following discussion, unless otherwise provided, the. term
"Tax Code" refers to the Tax Code as amended by the VAT Law.]
1. TRANSCO will be brought within the coverage of the VAT. This is because the VAT
Law includes the sale of services by, among others, transmission companies.

1Unless otherwise stated, all references to the Tax Code are to Republic Act No. 8424 prior to its
amendment by Republic Act No. 9337.
4
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2. The VAT rate on the sale of TRANSCO's services should the VAT Law take effect,
would be 10% of gross receipts. However, under certain conditions, the President of
the Philippines is authorized to, increase the rate of VAT from 10% to 12% effective
January 1, 2006.
'

3. Nonetheless, the sale of power or fuel, generated through renewable sources of
energy such as, but not limited to, biomass, solar, wind, hydropower, geothermal,
ocean energy, and other emerging energy sources using technologies such as fuel
cells and hydrogen fuels will, at all stages of generation, transmission,
or
distribution, be subject to a 0% VAT.
4. The gross receipts subject to the 10%/12% VAT (using as basis, Annex "B"
Power Bill") are Basic Charges less Adjustments.

- Sample

5. The matter of whether Ancillary Services Charges form part of TRANSCO's gross
receipts is not clear. In BIR Ruling [DA-108-04] dated March 9, 2004, the Bureau
ruled that Ancillary Services Charges do not form part of gross receipts where the
ancillary services are performed by generation companies. However, Section 1083(£), Revenue Regulations No. 14-2005 now provides that a transmission company's
gross receipts includes amounts charged for" ancillary services". It would be
advisable to secure a clarificatdry ruling from the Bureau on this matter.
6. The matter of whether Universal Charges form part of TRANSCO's gross receipts is
also not clear. In the earlier cited BIR Rulings, the Bureau confirmed that Universal
Charges do not form part of gross receipts, of either the' distribution company or
TRANSCO. However, the same Section 108-3(£), Revenue Regulations No. 14-2005
excludes Universal Charges from the gross receipts only of distribution companies
and electric cooperatives. A position may be taken, however, that Universal Charges
also do not form a part of TRANSCO's gross receipts as these are paid directly to
Power Sector Assets and Liabilities Management Corporation ("PSALM") for the
purposes mentioned in Section 34, EPIRA.
7. Under the VAT system, input VAT on purchases of taxable goods and services can
be credited against output VAT on gross receipts to arrive at the net VAT payable to
the government. However, the VAT Law provides two limitations on the crediting of
input VAT against output VAT, namely: (i) a ceiling on the input VAT equivalent to
70% of gross receipts, and (ii) an amortization of input VAT on the acquisition of
depreciable goods whose acquisition cost exceeds P1,000,000 in a calendar month.
8. Sales by TRANSCO of transmission services to the government or any of its political
subdivisions, instrumentalities
or agencies, including government-owned
or controlled corporations ("GOCC:') are subject to a 5%'final withholding VAT instead
of the regular 10% VAT.

9. The VAT Law provides for some transitional arrangements affecting gross receipts
prior to the time the law takes effect, as well as transitional input VAT allowed when
TRANSCO converts from a non-VAT taxpayer to a VAT taxpayer.
5

D.

Local Business Tax

TRANSCO is subject to local business tax, by virtue of the withdrawal of tax exemption
privileges of GOCCs under Section 193 of Republic Act No. 7160, otherwise known as
the Local Covernment Code of 1991 (the "LCC"). The municipality or the city may
impose a maximum tax rate of 50% of 1% and 75% of 1%, respectively, of the gross
receipts of TRANSCO for the preceding year. In the absence of any ruling or issuance
explaining "gros~ receipts" for purposes of local taxation, Supreme Court decisions
ruling that monies received which are especially earmarked by law or regulation for
some other person do not form part of gross receipts for purposes of national taxation
may serve as bases for excluding Ancillary Services Charges and Universal Charges
from gross receipts subject to local business taxes. Local government units have the
authority to adjust the tax rates once every five (5) years but in no case shall such
adjustment exceed ten percent (10%) of the rates fixed in the LCe.

E.

Local Franchise Tax

The Supreme Court has ruled that the city government 'may validly impose a franchise
tax on NPC (see Cin) Government of San Pablov. Meralc02and National Power Corporation v,
On} of Caba71.atua71.3).
NPC, in generating power and selling electricity in bulk, is deemed
engaged in proprietary, not governmental, functions and is considered a business
enjoying a franchise subject to local franchise tax. Accordingly, TRANSCO, in
transmitting elech.icity, is likewise deemed engaged in proprietary functions and is
therefore a business enjoying a franchise subject to local franchise tax.
TRANSCO's substations, which are maintained just to monitor the transmission and
sub transmission assets, do not fall within the definition of "branch offices" under the
Implementing Rules and Regulations of the LCC ("IRR of the LCC"). Since there is no
branch or sales outlet in the city or municipality where elech.icity is transmitted by the
substations, the sales of electricity shall 'be duly recorded in the principal office of
TRANSCO. Consequently, only the city having jurisdiction over the principal office of
TRANSCO may validly impose a franchise tax thereon.
The province or the city may impose a m~ximum tax rate of 50% of 1 % and 75% of 1 %,
respectively, of the gross receipts of TRANSCO for the preceding year. Cross receip~s
shall be computed in the same manner as those for local business taxes. Local
government units have the authority to adjust the tax' rates once every five (5) years but
in no case shall such adjustment exceed ten percent (10%) of the rates fixed in the LCe.

r

2 Infra.
3 Infra.
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Real Property Tax

By virtue of Section 234, LGC, all machineries that are actually, directly, and exclusively
used by TRANSCO in the transmission of electric power shall be exempt from payment
of real property tax. Other real properties not actually, directly, and exclusively used by
TRANSCO in the transmission of electric power are subject to real property tax, in view

of the withdrawal of exemptions of GOCCs in the LGC.

L
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While assets have not yet been transferred from NPC to TRANSCO, pending the
issuance of the creditors' consent, TRANSCO shall be liable for tax on the real properties
of NPC not actually, directly, and exclusively used by TRANSCO in the transmission of
electric power. Real property tax attaches to the property and is chargeable against the
person who had actual or beneficial use and possession of it regardless of whether he is
the owner. Such real properties shall have an assessment level of 10% of the fair market
values, subject to revision every three years.
In addition to basic real property tax, real properties not actually, directly, and
exclusively used by TRANSCO in the transmission of electric power may be subject to
special levies, such as the Special Education Fund and special levy on lands specially
benefited by public works project or improvements funded by the local government.

L
II.

L
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Concession Agreement

A.

Overview of the Concession Agreement

As recommended
by the Joint Congressional Power Commission ("JCPC"), the
President of the Philippines approved the privatization of TRANSCO through the award
of a concession. In order to proceed with the privatization of TRANSCO pending the
grant of the new franchise, PSALM has structured the Concession in a manner that
would allow the Concessionaire to participate in the Transmission and Subtransmission
systems business even prior to the date that a franchise has been awarded to the
Concessionaire in accordance with existing laws.

B.

Tax Status of Transco

(i)

Income Tax

The Bureau ruled that the following revenue or income of TRANSCO is exempt from
income tax on the basis of Section 32(B)(7)(b), Tax Code: (1) Income received by
TRANSCO during the Non-Franchise Period arising from its operation of the
Transmission and Subtransmission systems; (2) All payments received by TRANSCO
pursuant to the Concession Agreement; (3) The properties constructed by the
Concessionaire at its own cost and transferred to TRANSCO during the Concession
Period, and Documented Property Rights acquired by Concessionaire for"and on behalf

7

of TRANSCO, also at Concessionaire's own cost; and (4) TRANSCO's income from the
disposition of the Subtransmission assets.

(ii)

Franchise Tax

The Bureau ruled that the above-mentioned revenue or income of TRANSCO is exempt
from the 2%franchise tax.

(iii)

r

VAT

Upon lifting of the suspension of the implementation of the VAT Law, the following
would be subject to VAT: (1) Transmission revenue; (2) Payments under the Concession
Agreement; (3) transfer of properties constructed by Concessionaire, including
Documented Property Rights; disposal of sub transmission assets

c.

Tax Status of Concessionaire

(i)

IncomeTax

r

Concessionaire will be liable to the 32% corporate income tax. The Concessionaire may
treat the Commencement Fee and the Deferred Payments, as well as any New Projects
and Documented Property Rights as capital expendittires.

(ii)

Franchise Tax

The transfer of New Projects by the Concessionaire
franchise tax.

(iii)

to TRANSCO is not subject to

VAT

Should the VAT Law take effect, any franchise granted to the Concessionaire will
provide that it is subject to the VAT and not to the franchise tax. Any VAT charged by
the Concessionaire to TRANSCO will form a part of TRANSCO's input VAT which will
be subject to the 70% limitation and/ or the amortization of input VAT on depreciable
goods.

The transfer of New Projects and Documented Property Rights to TRANSCO may be
subject to VAT based on the ING Barings case. Nonetheless, a position may be taken
that where the New Projects and Documented Property Rights constitute real property
not held for sale or lease in the course of trade or business, their transfer to TRANSCO
will not be subject to VAT.

,..,
,)

r

r

L

L
L
L

(i'l1)

Other Taxes

The transfer of the New Projects will be subject to documentary stamp tax under Section
196 of the Tax Code. This transfer will also be subject to local transfer tax under Section
135 of the LGC. The transfer of the Documented Property Rights will not be subject to
DST.
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I.

Background

The EPIRA was enacted and came into effect in 2001. It provides the framework for the
restructuring of the elech'ic power industry including the privatization of the assets of
the NPC, the transition to the desired competitive structure, and the definition of the
responsibilities of the various government agencies and private entities.
The EPIRA also provides for the creation of two (2) government-owned
corporations, namely: the PSALM and the TRANSCO.
PSALM was created primarily
of NPC assets, real estate
Producers ("IPP") contracts
obligations, stranded contract

and controlled

to manage the orderly sale, disposition and priviitization
and other disposable assets, and Independent Power
with the' objective of liquidating all NPC financial
costs and stranded debts in an optimal manner.

TRANSCO, wholly-owned
by PSALM" is mandated
to assume the electrical
transmission function of the NPC, among others, and assume the authority and
responsibility of NPC for the planning, construction and centralized operation and
maintenance of its high voltage transmission facilities, including grid interconnections
and ancillary services. TRANSCO is also made responsible for the operation of the
transmission and sub-transmission assets until their disposal to distribution utilities
qualified to take over the responsibility for operating, maintaining, upgrading and
expanding these assets.
Under the EPIRA, the process of privatizing NPC s assets involves three (3) phases:

Transfer of all existing NPC generation assets, real
estate and other assets, 'liabilities and IPP contracts to PSALM and the
transmission and sub-transmission facilities and other related assets to
transmission operations, including nationwide franchise of NPC for the
operation of the transmission system and the grid to TRANSCO.

(a)

Phase I

(b)

PhaseII
Administration and operation of the transferred
assets by PSALM and TRANSCO prior to the privatization. Under this
Phase, PSALM will be deemed to be selling power from the transferred
generation assets and will be considered a generation company with
respect to its sale of generated power. TRANSCO will act as the system
operator of the nationwide electrical transmission and sub-transmission
system to be transferred by NPC, for which reason the nationwide
franchise of NPC for the operation of the transmission system and the
grid is transferred to TRANSCO.

(c)

Total privatization
of the transmission
and
PhaseIII
generation assets, real estate and other disposable assets and IPP
contracts except assets of Small Power Utilities Group ("SPUG"). PSALM
will structure the sale, privatization or disposition of NPC assets and IPP
contracts under such terms and conditions that will optimize the sal~
10
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prices and value of such assets. Transmission
facilities, grid
interconnections and ancillary services may be awarded to the winning
qualified bidder through sale or a concession contract to construct, install,
improve, expand, operate, maintain, rehabilitate, repair and refurbish the
high voltage and medium voltage transmission systems owned by
TRANSCO. Sale and transfer of sub-transmission facilities and associated
liabilities will be negotiated by TRANSCO to the qualified distribution
utility.
This Memorandum discusses the tax status of TRANSCO and the proposed concession
arrangements under Phases II and III.

L
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II.

Legislative History of NPC's Charter

A.

Interpretation of NPC's Tax Exemptions under NPC's Charter

A key to determining TRANSCO's tax status is the legislative history of the NPC's
franchise or its charter (the "NPC Charter")4, which is recounted in Annex" A" History of NPC Charter.
In sununary, by virtue of the NPC Charter, NPC was considered to be exempt from all
forms of taxes, such as, among others, income tax and franchise tax.
In addition, as NPC was considered to be exempt from both direct and indirect taxes,
sales of electricity to it by IPPs were considered effectively zero-rated for VAT

purposes.5

B.

.

Transfer of NPC's Tax Privileges to TRANSCO

The first two paragraphs of Section 8, EPIRA provide:
"SEe. 8. Creation of the National Transmission Company.- There is
hereby created a National Transrpission Corporation, hereinafter referred
to as TRANSCO, which shall assume the elech'ical transmission function
of the National Power Corporation (NPC), and have the powers and
functions hereinafter granted. The TRANSCO shall assume the authority
and responsibility of NPC for the planning, construction and centralized
operation and maintenance of its high voltage transmission facilities,
including grid interconnections and ancillary services.
"Within six (6) months from the effectivity of this Act, the transmission
and sub transmission facilities of NPC and all other assets related to
transmission operations, including the nationwide franchise of NPC for
the operation of the transmission system and the grid, shall be h"ansferred
to the TRANSCO. The TRANSCO shall be wholly owned by the Power
Sector Assets and Liabilities Management Corporation (PSALM Corp.)."

r
4 Republic Act No. 6395, as amended by Presidential Decree Nos. 380, 758, 938, and 1360.
5 Ernesto

M. Maceda v. Hon. Catalina Macaraig, Jr., in his 'capacitl) as Executive Secretan), Office of the

r

Presidwt; Hon. Vicente R. Jayme, in his capacity as Secretan) of the Department of Finance; Hon.
Salvador

Mison,

in his capacitl) as Commissioner,

Bureau

of Custonis;

Hon. Jose u. 011g, in his capacity

as

Commissionerof Internal Revenue; National Pmver Corporation; the Fiscal Incentives Review Board;
Caltex (Phils.) Inc.; Pilipinas Shell. Petroleum Corporation; Philippine National Oil Corporation; and
Petrophil Corporation, G.R. No. 88291, May 31, 1991, and Emesto M. Maceda v. Hon. Catalina
Macaraig, Jr., in his capacity as Executive Secretan), Office of the President; Hon. Vicente R. Jayme, etc.,
et al., G.R. No. 88291, June 8, 1993; BIR Ruling No. 020-02, May 13, 2002; BIR Ruling [DA-108-04],
March 9, 2004.
12
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The Bureau has taken the view that the transfer of NPC s franchise to TRANSCO
I

L

pursuant to Section 8, EPIRA "necessarily entails... the transfer of the privileges that
NPC enjoys under its charter in reiation to the operation of the transmission system".
Thus, in BIR Ruling No. 020-02 dated May 13, 2002, the Bureau ruled that "x x x

L

"Thus, we confirm your opinion that TRANSCO should be taxed in the
same manner as NPC, to wit:

L

i)

With respect to income tax, the income of TRANSCO is excluded
from gross income for purposes of computing its income tax
pursuant to Section 32(B)(7)(b)of the Tax Code of 1997.

ii)

On franchise tax, just like NPC, TRANSCO will be exempt from
all forms of taxes, including franchise tax, because the NPC
franchise, including the privileges related thereto, have been
transferred by operation of law to TRANSCO.

L

L
"x X x."

L.

c.
L
L

Effect of Republic Act No. 9337 on NPC's Charter

On May 24, 2005, President Gloria Macapagal-Arroyo approved into law Republic Act
No. 9337 (for convenience, referred to as the "VAT Law" although it also introduced
amendments to income tax and percentage tax provisions of the Tax Code6 as will be
explained subsequently).
The VAT Law was to have taken effect on July 1, 2005. However, on July 1, 2005, the
Supreme Court issued a TRO, which suspended the implementation of both the VAT
Law and Revenue Regulations No. 14-2005 dated June 22, 2005, which the Bureau had
issued to implement the VAT Law, in view of chaUenges to their constititutionality.
The Bureau also issued Revenue Memorandum Circular ("RMC") No. 30-2005 to
confirm the suspension of the implementation of Revenue Regulations No. 14-2005. In
this regard, the Circular provides:

"In compliance with the Temporary Restraining Order (TRO) in the case
of Association of Pilipinas Shell Dealers et al. v. Cesar V. Purisima, in his
capacity as Secretary of the Department of Finance, et al., (G.R. No.
168461)and Francis Joseph G. Escudero et al. v. Cesar V. Purisima, in his
capacity as the Secretary of Finance, et aI. (G.R.No. 168463)promulgated
by the Supreme Court on 1 July 2005,the.implementation of RR 14-2005is

6 Republic

Act No. 8424
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hereby deferred until such time as the TRO is subsequently lifted by the
Supreme Court."

The VAT Law contains a number of provisions that would (if the law takes effect) have
an effect on the taxation of TRANSCO as a successor to NPC s franchise. Some of these
provisions are reproduced below:
"SEC 6. Section 108 of the same Code, as amended, is hereby fwther
amended to read as follows:
"SECI08. Value-addedTax 011Sale of Senlicesand Use or
Leaseof Properties."x x x
"The phrase 'sale or exchange of services' means the
performanc~ of all kinds of services in the Philippines for
others for a fee, remuneration or consideration, including x
x x sales of electricity by generation companies,
transmission, and distribution companies; services of
franchise grantees of electric utilities, x x x."

"SEC 24. Repealing Clause. - The following laws or provisions of laws are
hereby repealed and the persons and/ or transaction affected herein are
made subject to the value-added tax subject to the provisions of Title N
of the National Internal Revenue Code of 1997, as amended:
(A)
Section 13 of RA No. 6395 on the exemption from value-added
of the National Power Corporation (NPC);

tax

(B)
Section 6, fifth paragraph pf RA No. 9136 on the zero YAT rate
imposed on the sales of generated power by generation companies; and

-

x x x."

The effect of the above-quoted and other provisions of the VAT Law and Revenue
Regulations No. 14-2005is discussed in the succeeding portions of this Memorandum.
In the meantime, the effectivity of the VAT Law and Revenue Regulations No. 14-2005
remain suspended although there are indications that the Supreme Court may
promulgate a decision and/ or lift the TRO within 2005. There is no indication, however,
of how the Supreme Court will decide on the matter. The Memorandum assumes that, in
the event the Supreme Court upholds the law' 5 constitutionality, it will give effect to the
entire law and not to merely portions of it.

14
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Basis of Tax Opinion

This tax opinion is based on the laws existing as of the date of the opinion. Where
possible, certain discussions are made with respect to possible legislative changes that
have been openly discussed by government officials. Nonetheless, these changes are not
certain and can only be taken into account in the event they become law or a part of
regulations.

L
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IV.

Tax Status of TRANSCO

A.

Income Tax

NPC's income tax exemption is based on Section 32(B)(7)(b), Tax Code7, which is
reproduced below:
"(b) Income derived by the Government or its political subdivisions. - Income
derived from any public utility or from the exercise of any essential
governmental function accruing to the Government of the Philippines or
to any political subdivision thereof."
The VAT Law did not amend this provision, although it did amend Section 27(C), Tax
Code to remove the Philippine Gaming and Amusement Corporation ("PAGCOR")
from the enumeration of tax-exempt government-owned or -controlled corporations,
agencies, and instrumentalities.
BIR Ruling No. 020-02 dated May 13, 200~ confirms that NPC's exemp~on, based on the
NPC Charter, was removed by Section 27(C), Tax Code, since NPC was not included in

the enumeration of tax-exempt government entities.

.

I'

Nonetheless, in the same ruling, the Bureau confirmed that NPC's income is exempt
from income tax, as such income constitutes "income derived from any public utility or
from the exercise of any essential governmental function" under Section 32(7)(b), Tax
Code. Therefore, even if the Supreme Court upholds the constitutionality of the VAT
Law, TRANS CO will remain exempt from income tax under Section 32(7)(b), Tax Code.

B.

Franchise Tax

The Bureau confirmed that pursuant to Section 8, EPIRA, TRANSCO is not subject to the
2% franchise tax (see BIR Ruling No. 020-02 dated May 13, 2002; BIR Ruling [DA-131-03]
dated April 25, 2003; BIR Ruling [DA-108-04] dated March 9, 2004).

We are of the opinion that TRANSCO's franchise tax exemption remains even if the
Supreme Court subsequently upholds the constitutionality of the VAT Law, although
TRANSCO will be subject to VAT under the VAT Law, as discussed below.

c.

Value-Added

Tax (/IVAT")

In the following discussion, unless otherwise provided~ the term "Tax Code" refers to
the Tax Code as amended by the VAT Law.

7 Unless otherwise stated, all references to the Tax Code are to Republic Act No. 8424 prior to its
amendment by Republic Act No. 9337.
,',
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(i)

Impact of VAT Law on NPC Tax Exemption

L

As stated earlier, Section 24, VAT Law expressly repeals Section 13, NPC Charter with
respect to NPC s exemption from the VAT.This provision states:

L

"SEe. 24. Repealing Clause. - The following laws or provisions of laws are
hereby repealed and the persons and/ or transaction affected herein are
made subject to the value-added tax subject to the provisions of Title IV
of the National Internal Revenue Code of 1997, as amended:

I

L

(C)
Section 13 of RA No. 6395 on the exemption from value-added
of the National Power Corporation (NPC);

L

tax

(D) . Section 6, fifth paragraph of RA No. 9136 on the zero VAT rate
imposed on the sales of generated power by generation companies; and
x xx.

L

Furthermore,
"transmission

L

"

Section 4.108-3(£), Revenue Regulations
companies" as follows:

No. 14-2005 defines the term

"Transmission companies" refers to any person or entity that owns and
conveys electricity through the high voltage backbone system and/ or
subtransmission assets, e.g., NPC or TRANSCO. 'Subtransmission assets'
shall refer to the facilities related to the power delivery service below the
transmission voltages and based on the functional assignment of asset
including, but not limited to step-down transformers used solely by load
customers, associated switchyards/ substations, control and protective
equipment, reactive compensation equipment to improve power factor,
overhead lines, and the land where such facilities/ equipments are
located. These include NPC assets linking the transmission system and
the distribution system which are neither classified as generation or
transmission."
We are of the opinion that TRANSCO has been brought into the coverage of the VAT

system and is therefore subject to the VAT. .
VAT rate

(ii)

(a)

10% VAT

The VAT rate on the sale of TRANSCO's services should the VAT Law take effect,
would be 10% of gross receipts (Section 108, Tax Code).

17

t,

12% VAT

(b)

Effective January I, 2006,however, the President of the Philippines will be authorized to
increase the rate of VAT from 10% to 12%. The pertinent provision of the VAT Law
states (ibid):
"x x x Provided, That the President, upon recommendation
of the
Secretary of Finance, shall, effective January I, 2006, raise the rate of
value-added tax to twelve percent (12%), after any of the following
conditions has been satisfied:
(i)

Value-added tax collection as a percentage of Gross Domestic
Product (GDP) of the previous year exceeds two and .four-fifth
percent (24/5%); or

(ii)

JI

r

National government deficit as a percentage of GDP of the
previous year exceeds one arid one-half percent (1 V2%).

r

xx x.

/I

The official gross domestic product or GDP figures are not released until late March or
April of the succeeding year. Therefore, while the law authorizes the President to
increase the VAT rate effective January I, 2006, there i's a question of whether she can
utilize figures finalized in March or April 2006 as a factual basis for increasing the VAT
rate to 12% effective January I, 2006. Some officials have indicated that GDP figures for
2005 could be exh'apolated in the final months of 2005, which could then be used as
basis for determining the conditions for increasing the VAT rate prior to January I, 2006.
We note that the ratios provided in the above-quoted provision are historically
attainable and therefore, it is likely that the President will exercise this power effective
January I, 2006.

(c)

0% VAT

Section 108(B)(7), Tax Code provides:
"Sale of power or fuel generated through renewable sources of energy
such as, but not limited to, biomass, solar, wind, hydropower,
geothermal, ocean energy, and other emerging energy sources using
technologies such as fuel cells and hydrogen ftiels."

r

It should be noted that it is the h'ansaction - that is, the sale of power or fuel generated
through the above-mentioned sources - that ,is subject to 0% VAT. Therefore, a possible
interpretation of this section is that the sale of power generated through these sources is

r
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L

L
subject to 0% VAT at all stages, that is, from generation to transmission and thereafter, to
distribution. Thus, Section 4.108-3(£), Revenue Regulations No. 14-2005 provides:

L
L
L
L
L

L
L
L

"Sale of electricity by generation, transmission,
and distribution
companies shall be subject to 10% VAT on their gross receipts; Provid£d,
That sale of power or fuel generated through renewable sources of energy
such as, but not limited to, biomass, solar, wind,. hydropower,
geothermal, ocean energy, and other emerging energy sources using
technologies such as fuel cells and hydrogen fuels shall be subject to 0%
VAT.
II

xxx.

"

iii)

Gross receipts subject to 10%/12 % VAT

(n)

TRANSCO's Power Bills

Annex "B" is a sample power bill issued by TRANSCO. The bill is broken down into the
following components:
Power Delivery Service Charge
System Operator Charge
Metering Service Provider Charge
Cross Subsidy Charges
Intra-Regional Grid Cross Subsidy
Ancillary Services Charges
.
.Load Following and Frequency Regulation
Spinning Reserve
Back-Up Power Service Charge
Back-Up Capacity
Back-Up Energy
Adjustments
Power Factor Adjustment
Interruption Billing Adjustment
Curtailment Billing Adjustment
Universal Charge
Stranded Debts & Stranded Contract Cost of NPC
Stranded Contract Cost of Distribution Utilities
Missionary Electrificatio~
Equalization of Taxes and Royalties
Rehabilitation & Maintenance of Watershed
Removal of Cross Subsidy
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(b)

GeneralRules:Definition of GrossRec~ipts

Section 108, Tax Code defines gross receipts as follows:

"The term I gross receipts' means the total amount of money or its
equivalent representing the contract price,. compensation, service fee,
rental or royalty, including the amount charged for materials supplied
with the services and deposits and advanced payments actually or
constructively received during the taxable quarter for the services
performed or to be performed for another person, excluding value-added

tax."

.

In respect of charges made by generation, transmission and distribution companies,
Section 4.108-3(£), Revenue Regulations No. 14-2005 provides the following definition of

gross receipts:

r
I.

.

"Gross receipts" under Subsection (£)shall refer to the following:
b)

Total amount charged by generation companies for
the sale of electricity and related ancillary services; and/ or
c)
Total amount charged by transmission companies for
transmission of electricity and related ancillary services; and/ or
. Total amount charged by distribution companies and
d)
electric cooperatives for distribution and supply of electricity, and
related electric service. The universal charges passed on and
collected by distribution companies and electric cooperative shall
be excluded from the computation of the Gross Receipts."

(c)

Basic Charges

We are of the opinion that basic charges, which have the components stated earlier, but
excluding Ancillary Services Charges, are subject to the 10% or 12% VAT, based on the
above definition of gross receipts.

(d)

Ancillary Services Charges

Ancillary services refer to those services that are necessary to support the transmission
of capacity and energy from resources to loads w:hile maintaining reliable operation of
the transmission system in accordance with good utility practice and the Grid Code8. As
represented by PSALM in its request for BIR Rulihg [DA-108-04], March 9, 2004,
TRANSCO (or the Concessionaire) will provide certain ancillary services from its own
assets. For other ancillary services, TRANSCO (or the Concessionaire) will negotiate

8 Section 4(b), RA 9136.
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r

L

contracts with other power generation facilities that are capable of providing these
ancillary services.

L

L
L
L
L

The cost of acquiring ancillary services under the agreements with generation
companies will be passed on to transmission. consumers on whose behalf TRANSCO is
deemed to purchase the ancillary services. Hence, the Bureau has ruled that ancillary
services charges paid to generation companies are not considered income and do not
form part of the gross receipts of TRANSCO.
In BIR Ruling [DA-108-04] dated March 9, 2004, the Bureau ruled that Ancillary Service
Charges collected by TRANSCO or the Concessionaire for Ancillary Services provided
by generation companies do not constitute compensation for services and therefore do
not constitute TRANSCO's (or the Concessionaire's) gross receipts. This is based on the
assumption that TRANSCO or the Concessionaire collects the fees on behalf of the
generation companies and that therefore such charges are earmarked for the latter.
The pertinent portion of the ruling provides:

L

"

L

"C.

L

"17.
Ancillary Service Charges collected by TRANSCO or the
Concessionaire for Ancillary Services provided by generation companies
do not constitute income. Also, said fees do not form part of the gross
receipts of the Concessionaire for purposes of the franchise tax.

xxx

Ancillary Services

" As represented,
since TRANSCO or the Concessionaire
(the
Transmission Provider/System Operator), as the System Operator of the
nationwide
electrical Transmission
and Sub-transmission
systems
responsible to maintain the quality of the electricity transmitted th.erein, it
will enter into Ancillary Services Agreements with qualified generation
companies (the" A/S Provider") to provide sufficient Ancillary Services
which will ensure the reliability and security of the grid.

"In consideration thereof, the Transmission Provider/System Operator
shall pay the A/S Provider Ancillary Service Procurement based on the
rates for Ancillary Service Charges at which transmission customers will
be paying Transmission Provider, as approved by the ERe.
"Likewise, under the proposed procedures for billing and payment of
Ancillary Service Procurement Fees x x x it is clear that the cost of
acquiring Ancillary Services are mere by passed-through to Transmission
Customers on whose behalf TRANSCO is deemed to purchase the
Ancillary Services.
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"Thus, we hereby opine that Ancillary Services Charges collected by
TRANSCO or the Concessionaire for Ancillary Services provided by
generation companies are not subject to income tax since, with respect to
TRANSCO or the Concessionaire, it is not in the nature of income.
"

,-

xxx

"As represented, during the Non-Franchise Period, TRANSCO, as the
operator of the Transmission system, will be collecting the Ancillary
Services Charges, both for services rendered by itself and by the
generation companies. Once the Concessionaire is granted a franchise,
this responsibility shall be performed by the Concessionaire. Thus,
TRANSCO or the Concessionaire is merely collecting the cost of such
Ancillary Services from the Transmission Customers, which is intended
to be paid to Qualified Generation Companies.

p

"Accordingly, the Ancillary Services Charges collected by TRANSCO or
the Concessionaire for Ancillary Services provided by generation
companies are not subject to income tax since, with respect to TRANSCO
or the Concessionaire, it is not in the nature of income.
"x x x. The Ancillary Services Charges are not compensation for services
performed
by TRANSCO or Concessionaire.
TRANSCO or the
Concessionaire merely collect the fees on behalf of the generation
companies and such fees have already been earmarked therefor. Money
collected, which has been earmarked for the true owner thereof, does not
form part of gross receipts, notwithstanding the definition of the term
"gross receipts" as referring to the entire earnings from all operations.

I

I

"Moreover, to be considered part of the taxpayer's gross receipts, the
payments should be received by it as compensation for services rendered;
and the same should inure to the taxpayer's benefit.

..

"x x x." (Underscoring supplied)

In contrast, however, the definition of grpss receipts of a transmission company in
Section 4.108-3(£),Revenue Regulations No. 14-2005,which was quoted earlier includes
"related ancillary services".
There are two possible interpretations to this definltion of the treatment of Ancillary
Services Charges.

r

r

One possible interpretation is that Revenue Regulations No. 14-2005 overrules BIR
Ruling [DA-108-04] dated March 9, 2004, as the regulations make no distinction as to
which party renders ancillary services. Thus, under this interpretation, Ancillary
Services Charges for ancillary services whether performed by TRANSCO or by a
generation company forms a part of TRANSCO's gross receipts that is subject to VAT.
22

r

r

L
f

L
L
L
I
L

L
L

Another possible interpretation is that the ruling and the regulations should be read as
being complementary to each other. That is, the ruling should refer to ancillary services
rendered by generation companies for which TRANSCO collects Ancillary Service
Charges on behalf of the generation companies; while the regulations refers to a
situation where TRANSCO itself performs the ancillary services.
The exact interpretation of the ruling and the regulations is unclear and may require a
clarificatory ruling from the Bureau.

(e)

Universal Charges

Section 34, EPIRA in part provides:
"x x x
"The universal charge shall be a non-bypassable charge which shall be
passed on and collected from all end-users on a monthly basis by the
distribution utilities. Collection by the distribution utilities and the
TRANSCO
in any given month. shall be remitted to the PSALM Corp. x x
"
x
In BIR Ruling No. 020-02, May 13, 2002, the Bureau ruled that:
"

xxx

"D.
Collection of Universal Charge by distribution utilities is not part
of their taxable revenues nor will it be part of their gross receipts for
purposes of determining their franchise taxes. Likewise, the collection of
Universal Charge by PSALM will not be considered as taxable income
nor will it form part of its gross receipts for VAT purposes.
"The Universal Charge will be collected from all end-users by the
distribution utilities. These charges will be remitted to PSALM and will
be used exclusively for the liquidation of the stranded debts and stranded
costs of NPC as well as qualified stranded contract costs of distribution
utilities resulting from the restructuring of the industry. The EPIRA
provides that the Universal Charge is a non-bypassable charge.
" xxx

I-

II

I

"Neither can the Universal Charge be deemed part of the gross receipts of
PSALM for VAT purposes. The term" gross receipts" means the total
amount of money or its equivalent representing the contract price,
compensation or service fee, including the amount charged for materials
supplie~ with the services and deposits or advance payments actually or

,
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(n)

70% ceiling on input VAT

The first limitation is a ceiling on creditable input V AT equivalent to seventy percent
(70%) of the output V AT in each taxable quarter. Section 110(B), Tax Code provides:
"(B) Excess Output or Input Tax. - If at the end of any taxable quarter the
output tax exceeds the input tax, the excess shall be paid by the VATregistered person. If the input tax exceeds the output tax, the excess shall
be carried over to the succeeding quarter or quarters: Provided, That the
input tax inclusive of input V AT carried over from the previous quarter
that may be credited in every quarter shall not exceed seventy percent

(70%) of the

output

V AT:

Provided,

however,

That

any

iTIput

,

tax

attributable to zero-rated sales by a VAT-registered person may at his
option be refunded or credited against other internal revenue taxes,
subject to the provisions o~Section 112."
For the year 2005, the recognition of the 70% limitation is deferred to December 2005.
This means that the 70% limitation still applies to the calendar quarters covered by July
1,2005 to December 31,2005, but a taxpayer, from a cashflow point of view, can defer
the recognition of the 70% limit~tion in the 3rd Calendar Quarter ending September 30,
2005 to the Quarter ending December 31, 2005. The commencement of the recognition of
the 70% limitation is subject to whether and when the VAT Law takes effect. There have
been reports that the government will seek a legislative increase of the 70% limitation to
90%. We are not aware, however,

(b)

Amortization

if any such

bill has been filed in Congress.

of input VAT on depreciable goods

The second limltation is the requirement that input VAT on the acquisition of
depreciable goods be amortized over the life of the good (but not to exceed 60 months)
under the following conditions stated in the pertinent portion of Section 110(A), Tax
Code:
"

xxx

"Pwvided, That the input tax on goods purchased or imported in a
calendar month for use in trade or business for which deduction for
depreciation is allowed under this Code, shall be spread evenly over the
month of acquisition and the fifty-nine (59) succeeding months if the
aggregate acquisition cost for such goods, excluding the VAT component
thereof, exceeds One million pesos (P1,000,000.00): Pro'oided,however, That
if the estimated useful life of the capital good is less than five (5) years, as
used for depreciation purposes, then the input V AT sh~ll be spread over
such a shorter period: Provided,finally, . That in case of purchase of
services, lease or use of properties, the input tax shall be creditable to the
purchaser, lessee or licensee upon payment of the compensation, rental,
royalty

or fee."
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Section 4.110-3, Revenue Regulations No. 14-2005 further provides:

"SEe. 4.110-3. Claim for Inl1ut Tax on Del1reciableGoods. -- Where a
VAT-registered person purchases or imports capital goods, which are
depreciable assets for income tax purposes, the aggregate acquisition cost
of which (exclusive of VAT) in a calendar month exceeds One Million
pesos (~l,OOO,OOO.OO),
regardless of the acquisition cost of each capital
good, shall be claimed as credit against output tax in the following
manner:
(a) If the estimated useful life of a 'capital good is five (5) years 0r more The input tax shall be spread evenly over a period of sixty (60)
months and the claim for input tax credit will commence in the
calendar month when the capital good is acquired. The total input
taxes on purchases or importations of this type of capital goods shall
be divided by 60 and the quotient will be the amount to be claimed
monthly.

rI'

(b) If the estimated useful life of a capital good is less than five (5) yearsThe input tax shall be spread evenly on a monthly basis by dividing
the input tax by the actual number of months comprising the
estimated useful life of the capital good.
The claim for input tax
credit shall commence in the calendar month that the capital goods
were acquired.
"

r

r

xxx

"In the event the construction or assembly of the depreciable capital good
takes more than one month to complete, the capital good shall be deemed
to have been acquired on the month of completion of the capital good.
Thus, the crediting of the input VAT, whether all at once or in equal
montWy amortizations as provided in this Section, shall begin only on the
month when the construction or assembly of said depreciable capital
good was completed. The same shall be true under whatever terms and
conditions the contract may be, i.e., whether the contractor provides
,services only and the owner provides the materials himself, or whether it
is on a turn-key basis.

r

"In the case of construction or assembly of depreciable capital good
begun prior to July 1, 2005 but completed on or after July 1, 2005, input
taxes incurred on or after such date which were not previously credited

I',-
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L
~

L

may be credited against output tax in the manner prescribed under this

Section.

.

l..

L

"If the depreciable capital good is sold/ transferred within a period of five
(5) years or prior to the exhaustion of the amortized input tax, the seller
shall continue to amortize the remaining unutilized portion of the input
tax against his output tax."

L

L

L

We have been advised that the Bureau is considering revising the above rules on the
amortization of input VAT. Among the proposed revisions is to restrict the amortization
requirement in a construction or installation contract only to the materials portion so
that the services portion is not covered by the amortization provision.
It should also be noted that the amortized input VAT is also subject to the 70% ceiling
mentioned in part (b), above.

L
vi)

L

5% Final Withholding VAT on sales to GOI)~rnmentEntities

Section 114(C), Tax Code provides for a 5% final withholding tax on sales of goods or
services to the government or any of its political subdivisions, instrumentalities or
agencies, including government-owned or -controlled corporations. This section states:
"(C) Withholding of Value-added Tax. - The Government or any of its
political
subdivisions,
instrumentalities
or agencies,
including
government-owned
or -controlled corporations (GOCCs) shall, before
making payment on account of each purchase of goods and services
which are subject to the value-added tax imposed in Sections 106 and 108
of this Code, deduct and withhold a final value-added tax at the rate of
five percent (5%) of the gross payment thereof: Provided, That the
payment for lease or use of properties or property rights to nonresident
owners shall be subject to ten percent (10%) withholding tax at the time of
payment. For purposes of this Section, the payor or person in control of
the payment shall be considered as the withholding agent.
"The value-added

tax withheld

under this Section shall be remitted

within ten (10) days following the end of the month the withholding
made."

was

The 5% final withholding VAT will not be increased in the event the regular 10% VAT
rate is increased to .12%.
.
The operation of the 5% final withholding VAT is discussed in Annex "c"
of SIX)Final Withholding VAT.

- Operation
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vii)

Transitional Considerations

As TRANSCO will become subject to VAT for the first time, it will fall under the
transitional arrangements of the Tax Code and the regulations.
In respect of output VAT, the following rules will apply (paragraphs
Transitory and Other Provisions):

(b) and (c),

-

I/(b) Unused invoice or receipts.
Taxpayers who changed status from
NON-VAT to VAT or from VAT to NON-VAT as a result of the

\

p:
r..

implementation of RA No. 9337 should submit on or before July 31, 2005
an inventory of unused invoices or receipts as of June 30, 2005 indicating
the number of booklets and the corresponding serial numbers. Unused
non- VAT invoices/receipts
shall be allowed for use in transac.tions
subject to VAT provided the phrase "VAT -registered as of July 1,2005"
is stamped on all copies thereof. Likewise, unused VAT invoices/receipts
shall be allowed in VAT-exempt transactions provided the phrase I/NonV AT-registered as of
" is stamped on all copies
thereof. These unused invoices or receipts with the proper stamp shall be
allowed for use in transactions subject to VAT/Non-VAT up to December
31, 2005.

r
,"

I/(c) Billed but uncollected sale of services. - Amounts due on sale of
services becoming liable to VAT under RA No. 9337 rendered on or
before June 30, 2005, payments of which are receivable on or after July I,
2005, shall be considered as accrued as of JWle30, 2005 for the purpose of
VAT exemption and payment of any applicable percentage tax, if any, or
VAT exemption as the case may be, subject to the following conditions:
(i)

Information return to be filed on or before August 31, 2005
showing the name(s) of the contractor(s), client(s), customer(s)
and the amount(s) of the contract price outstanding as of June 3D,
2005, and containing a declaration of the obligation to pay the
applicable percentage tax due if any;

(ii)

The seller billed the unpaid amount not later than June 30, 2005,
and a copy of such billing is attached to the information return
required in (i) hereof;

(iii)

The seller has recorded in his books of accounts as of June 3D,2005

the amount receivable; and
(iv)

I

r

..

~

.

The seller files not later than July 20,2005 or on or before the 20th
day after each calendar quarter, the regular percentage tax return
for the payment of the percentage tax on payments received after
June 30, 2005.
28

r

L

In the case of sale of elech'icity, if a billing. period covers power
consumption for the period before and after July 1,2005, 10% VAT shall
be applied only to electricity consumption for the period on or after July
1, 2005. The electricity consumption before July 1, 2005 shall not be
subject to 10% VAT.

L

Failure to comply with the above-stated
subject the gross receipts to the VAT. .

L
L

conditions shall automatically

In respect of input VAT, Section 111(A), Tax Code provides for a transitional input tax,
treated as follows:
"(A) Transitional Input Tax Credits. - A person who becomes liable to
value-added tax or any person who elects to be a VAT-registered person
shall, subject to the filing of an' inventory according to rules and
regulations prescribed by the Secretary of Finance, upon recommendation
of the Commissioner, be allowed input tax on his beginning inventory of
goods, materials and supplies equivalent to two percent (2%) of the value
of such inventory or the actual value-added' tax paid on such goods,.
materials and supplies, whichever is higher, which shall be creditable
against the output tax."

[
L

L
L

The dates stated above should be adjusted to the actual date' of effectivity of the VA::
Law.
The transitional input VAT is also subject to the 70% limitation.

D.

Local Business Tax
(i)

Liabilihj to tax

We understand that TRANSCO is protesting the assessment of local business tax by the
government of Quezon City wherein the latter alleged that TRANSCO is a contractor
subject to local business tax. The case is pending before the Reglonal Trial Court of
Quezon City, Branch 21.9 Annex "D" - Liability of TRANS CO to Local Business Taxes
discusses the basis for TRANS CO' s liability to pay local business tax.
(ii)

Tax rate

The LGC provides for the following maximum t~x rates on local business taxes:

II

9 Entitled "National Transmission Corporation v. Quezon Citrj, et al." docketed as Civil Case No. Q05-55072.
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Local Government
Municipality

Unit

Rate

50% of 1% of gross receipts for the preceding
calendar yearlO
r

City

75% of 1 % of gross receipts for the preceding
calendar yearl1

The above rates are subject to adjustment not oftener than once every five. (5) years but
in case shall such adjustment exceed ten percent (10%) of the rates fixed under the
LGC.12

..

\

(iii) Tax base

r

We refer to our earlier discussion on gross receipts in Part IILC(iii) and the items
contained in a power bill (see also Annex "B" Sample Power Bill).

-

In addition thereto, Article 221, IRR of the LGC defines" gross receipts" as follows:

r
"(n)

Gross Salesor Receiptsinclude the total amount of money or its
equivalent representing the contract price, compensation or service fee,
including the amount charged for materials supplied with the services
and deposits or advance payment actually or constructively received
during the taxable quarter for the services performed or to be performed
for another person excluding discounts if determinable at the time of
sales, sales return, excise tax, and value added tax (VAT)." (Underscoring
ours)
Weare not aware of any ruling or issuance explaining" gross receipts" for purposes of
local taxation. Thus, rulings on "gross receipts" for purposes of computing national taA
may prove instructive, although not binding on the local government unit.
The Supreme Court, in the case of Commissionerof Internal Revenuev. Solidbanlc,13had
occasion to define" gross receipts" as follows:

r

10Section 143(e), LGC.
11Section 151 paragraph 2, LGC provides that "[t]he rates of taxes that the city may levy may
exceed the maximum rates allowed for the province or municipality by not more than fifty
percent (50%) except the rates of professional and amusement taxes."
12Section 191, LGC.
13G.R. No. 148191, November 25, 2003. In this case, the Court of Tax Appeals ruled that income
withheld should be included in the tax base upon which Gross Receipts Tax is imposed. As
opposed to amounts earmarked, amounts withheld form part of gross receipts because these are
in consh'uctive possession and not subject to any reservation. The withholding agent is merely. :i.
conduit in the collection process.

r
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r
f

'--

"To begin, we have to nuance the definition of gross receipts to determine
what it is exactly. In this regard, we note that US cases have persuasive
effect in our jurisdiction, because Philippine income tax law is patterned
after its US counterpart.

L
L

"'Gross receipts' with respect to any period means the sum
of: (a) The total amount received or accrued during such
. period

L

from the sale, exchange, or other disposition of xxx

other property of a kind which would properly be
included in the inventory of the taxpayer if on hand at the
close of the taxable year, or property held by the taxpayer
primarily for sale to customers in the ordinary course of its
trade or business, and (b) The gross income, attributable to
a trade or business, regularly carried on by the taxpayer,
received or accrued during such period xxx."

L
L

"xxx [B]y gross earnings from operations xxx was intended
all operations xxx including incidental, subordinate, and
subsidiary operations, as well as principal operations."

L

"When we speak of the ' gross earnings' of a person or
corporation, we mean the entire earnings or receipts of
such person or corporation from the business or operations
to which we refer."

I~
I

"From these cases, "gross receipts" refer to the total, as opposed to the
net, income. These are therefore the total receipts before any deduction
for the expenses of management.
Webster's New International
Dictionary, in fact, defines gross as "whole or entire."
"x x x
Moreover, we have emphasized

that the BIR has consistently ruled that

"gross receipts" does not admit of any deduction.

Following the

.

principle of legislative approval by reenactment, this interpretation has
been adopted by the legislature throughout the various reenactments of
then Section 110 of the Tax Code."
In the case of Collector of Internal Revenue 'll.Manila Jackel} Club,14 (hereafter

referred

to as

the "Manila Jockey Club case") the Supreme Court en bancruled that gross receipts of
the proprietor of the amusement place should not include any money which although
delivered to the amusement place has been especially earmarked by law or regulation
for some person other than the proprietor. This ruling was modified in the case of

1I~

14

G.R. No. 13789, June 3D,1960.
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,

Commissioner of Internal Re'venue'V, Tours Specialists, Inc. and CTAtS (hereafter referred to
as the "Tours Specialists case"") where the Supreme Court held that:
"x x x [G]ross receipts subject to tax under the Tax Code do not include
monies or receipts entrusted to the taxpayer which do not belong to them
and do not redound to the taxpayer's benefit; and it is not necessary that
there must be a law or regulation which would exempt such monies and
'receipts within the meaning of gross receipts under the Tax Code."
In this regard, we note the following provisions
TRANSCO to remit certain charges to PSALM:

1.

r

from the EPIRA which require

r

EPIRA
I

Section 34. Universal Charge x x x
xxx
The universal charge shall be a non-bypass able charge which shall be
passed on and collected from all end-users on a monthly basis by the
distribution utilities. Collections by the, distribution utilities and the
TRANSCO in any given month shall be remitted to the PSALM Corp. on
or before the fifteenth (15th)of the succeeding month, net of any amount
due to the distribution utility. Any end-user or self-generating entity not
connected to a distribution utility shall remit its corresponding universal
charge directly to the TRANSCO.

r

r

'

xxx

r

Section 55. - Property of the PSALM Corp. - The following funds, assets,
contributions and other property shall constitute the property of the
PSALM Corp.:

f

xxx
f

(d)

Proceeds from the universal charge allocated for stranded contract
costs and the sh'anded debts of NPC;

xxx
I"

r

15G.R. No. 66416, March 21, 1990.
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r

r

L,

L

Rule 6, Section 12 on Transmission Charges:

L

(a)
Transmission Charges shall be paid to TRANSCO or its Buyer or
Concessionaire for the use of the transmission system. Transmission
users shall also pay charges for the use of Ancillary Services. The
WESM16 Rules shall provide for the methodology for the price and cost
recovery of Ancillary Services that are to be provided by the Generation
Company.

L
L
L
L
L
L
r

L
L
L

IRR of EPIRA

II.

"

Applying the .principles enunciated in the cases of Manila Jockey Club and Tours
Specialists, the Ancillary Services Charges and Universal Charges do not form part of
TRANSCO's gross receipts, since .they are earmarked for PSALM or the Generation

Company, whichever is applicable.

E.

.

Local Franchise Tax
(i)

Liabilin} to tax

Sections 137 and 151, LGC authorize provinces .and cities to impose a franchise tax, to
wit:

"Section 137. Franchise Tax. -- Notwithstanding any exemption granted
by any law or other special law, the province may impose a tax on

.

businesses .enjoying a franchise, at the rate not exceeding fifty percent
(50%) of one percent (1%) of the gross annual receipts for the preceding
calendar year based on the incoming receipt, or realized, within its
territorial jurisdiction.
II

xxx.

"

In case of cities, the maximum rate is seventy-five percent (75%) of one percent (1%).
In the case of Cin} Go.vernment of San Pablo v. Meralco, 17 the Supreme Court held that the
explicit language of Section 137, LGC authorizing a local government unit to impose a
franchise tax "notwithstanding any exemption granted by any law or other special ~aw"
is all-encompassing and clear. The franchise tax can be imposed despite any exemption
enjoyed under special laws. Section 193, LGC buttresses the withdrawal of said tax
exemption. By stating that unless otherwise provided -in the LGC, tax exemptions or

16Wholesale Electricity Spot Market
17G.R. No. 127708, March 25, 1999.
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incentives granted to or presently enjoyed by all persons whether natural or juridical
including GOCCs are withdrawn upon the effectivity of the LGC.
In the recently decided case of National Power Corporation v. City of Cabanatuan,18
(hereafter the "Cabanatuan case"), the Supreme Court ruled that the city government
may validly impose a franchise tax on NPC. In response to NPC s claim that Section
137, in relation to Section 151, LGC limit the taxing power of the local government ~.;)
private entities that are engaged in trade or occupation for profit, the Supreme Court
declared:

r

r

"In Section 131(m) of the LGC, Congress unmistakably defined a
franchise in the sense of a secondary or special franchise. This is to avoid
any confusion when the word franchise is used in the context of taxation.
As conunonly used, a franchise tax is "a tax on the privilege of
transacting business in the state and exercising corporate franchises
granted by the state. It is not levied on the corporation simply for
existing as a corporation, upon its property or its income, but on its
exercise of the rights or privileges granted to it by the government.
Hence, a corporation need not pay franchise tax from the time it ceased to
do business and exercise its franchise. It is within this context that the
phrase "tax on businesses enjoying a franchise" in section 137 of the LGC
should be interpreted and understood. Verily, to determine whether the
petitioner is covered by the franchise tax in question, the following
requisites should concur: (1) that petitioner has a "franchise" in the sense
of a secondary or special franchise; and (2) that it is exercising its rights or
privileges under this franchise within the territory of the respondent city
government.

r

"x x x
"To stress, a franchise tax is imposed based not on the ownership but on
the exercise by the corporation of a privilege to do business. The taxable
entity is the corporation which exercises the fran.chise, and not the
individual stockholders. By virtue of its charter, petitioner was created as
a separate and distinct entity from the National Government. It can sue
and be sued under its own name, and can exercise all the powers of a
corporation under the Corporation Code.
"

.

xxx

"Petitioner was created to "undertake

the development

0f
f

of hydroelectric

generation of power and the production of electricity from nuclear,
geothermal and other sources, as well as the h'ansmission of electric
power on a nationwide basis. Pursuant to this mandate, petitioner
18G.R. No. 149110, April 9, 2003, peImed by Justice Puna.
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generates power and sells electricity in bulk. Certainly these activities do
not partake of the sovereign functions of the government.
They are
purely private and commercial undertakings, albeit imbued with public
interest. The public interest involved in its activities, however, does not
distract from the true nature of the petitioner as a commercial enterprise,
in the same league with similar public utilities like telephone and
telegraph companies, railroad companies, water supply and irrigation
companies, gas, coal or light companies, power plants, ice plant among
others; all of which are declared by this Court as ministrant or
proprietary functions of government aimed at advancing the general
interest of society."

L

r

L
L
L

l

Since NPC, in generating power and selling electricity in bulk, is deemed engaged in
proprietary, not governmental, functions, it is considered a business enjoying a fraI1chise
subject to local franchise tax. Accordingly, TRANSCO, in transmitting electricity, is
likewise deemed engaged in proprietary functions and is therefore a business enjoying a
franchise subject to local franchise tax.

L
(ii)

Situs of taxation

r'--

L

We understand that TRANSCO has many substations nationwide.
Each substation
provides transmission services to customers in different provinces and cities. For
example, the Cabanatuan City substation provides services not only to cooperatives in
Cabanatuan City, but also to cooperatives in different cities of Nueva E~ija. Thus, the
gross receipts of the Cabanatuan City substation include collections from other cities of
Nueva Ecija.
In this regard, Article 227(b), IRR of the L<:;Cprovides:
The province shall not impose the tax on businesses enjoying franchise
operating within the territorial jurisdiction of any city located within the
province.
Hence, the province of Nueva Ecija is prohibited from imposing a franchise tax on the
.
Cabanatuan City substation.
We further understand that such substation facilities are maintained just to monitor the
transmission and sub transmission assets.t9 The people in such substations will not be
dealing with the customers.20 In this regard, Section 150, LGC provides, in part:
"Section 159. Situs of the Tax. - (a) For p~rposes of collection of the taxes
under Section 143 of this Code, manufacturers, assemblers, repackers,
brewers, distillers, rectifiers and compounders of liquor, distilled spirits

I

I-

19Letter of PSALM to DOF-BLGF dated March 10, 2003.

iI

20 Ibid.
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and wines, millers, producers, exporters, wholesalers, distributors,
dealers, contractors, banks and other financial institutions, and other
businesses, maintaining or operating a branch or sales outlet elsewhere
shall record the sale in the bran~h or sales outlet making the sale or
transaction, and the tax thereon shall accrue and shall be paid to the
municipality where such branch or sales outlet is located. In cases where
there is no such branch or sales outlet in the dty or municipality where
the sale or transaction is made, the sale shall be duly recorded in the
principal office and taxes due shall accrue and shall be paid to such city
or municipality." (Underscoring ours)
Article 244, IRR of theLGC defines a "branch" or 1/sales office" as follows:
"Branch or Sales Office - a fixed place in a locality which conducts
operations of the business as an extension of the principal office. Offices
used only as display areas of the products where no stocks or items are
stored for' sale, although orders for the products may be received thereat,
are not branch or sales offices as herein contemplated.
A warehouse
which. accepts orders and/ or issues sales invoices independent of a
branch with sales office shall be considered as a sales office."

,.

,.,
Based on the above definition, the substations cannot be considered as branch offices
Hence, the franchise tax may be validly imposed only by the city having jurisdiction
over the principal office of TRANSCO.

(iii)

Tax rate

r

The LGC provides for the foHawing tax rates on local franchise tax:
Local Government

Rate

Unit

,.

Province

50% of 1% of gross
calendar year21

receipts

for the preceding
,.

City

75% of 1% of gross receipts for the preceding
calendar year22

The above rates are likewise subject to adjustment not oftener than OI1ceevery five (5)
years but in case shall such adjustment exceed ten percent (10%) of the rates fixed under
the LGC.23

..

21Section 143(e), LGC.
22Section 151 paragraph 2, LGC provides that I/[t]he rates of taxes that the city may levy may
exceed the maximum rates allowed for the province or municipality by not more than fifty
percent (50%) except the rates of professional and amusc.ment taxes."
23Section 191, LGC.
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L
I

L
L

Tax base

(i'l1)

l

The prior discussion on tax base under local business taxes apply also to local franchise
tax.

l

F.

(i)

L
L

Real Property Tax
Basicreal properhj tax
(a)

Liabilihj

to tax

Section 234, LGC provides for the following .exemption from real property tax:
"Section 234. Exemptions from Real Property Tax. - The following are
exempted from payment of real property tax:

L

"x x x

L
" (c) All machineries and equipment that are actually, directly and
exclusively used by local water districts and government-owned
or controlled corporations engaged in the supply and distribution of water
and/ or generation and transmission of electric power.

L

"Except as provided herein, any exemption from payment of real
property tax previously granted to, or presently enjoyed by all persons,
whether natural or juridical, including all government-owned or controlled corporations are hereby withdrawn upon the effectivity of this
Code." (Underscoring ours.)
Thus, in an opinion dated July 31, 2003, the Department of Finance - Bureau of Local
Government Finance ("DOF-BLGF") confirmed that the machineries and equipment
owned by NPC to be transferred to TRANSCO are exempt from the payment of real
property tax, for so long as these machineries and equipment are actually, directly, ar.d
exclusively used in the generation and transmission of electric power and the ownership
of which remains with a GOCc.
However, all other real properties not actually, directly, and exclusively used in the
transmission of electrical power, such as land, building, and other improvements were
deemed subject to real property tax. In the case of Madan Cebu International Airport
Authorihj v. Marcos, et a1.,24(hereafter referred to as the "MCIAA case"), the Supreme
Court categorically ruled that a GOCC may nQt seek exemption from real property tax
24

G.R. No. 120082, September 11, 1996.
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solely by virtue of it being an instrumentality of the National Government, without
proof of exemption under Section 234,LGC.
We understand that, to date, the assets have not yet been transferred from NPC to
TRANSCO, pending the issuance of the creditors' consent. Hence, the assets are still in
the name of and owned by NPC. Notwithstanding this, TRANSCO shall be liable for tax
on the real properties of NPC which are not actuallYi .directly, and exclusively used in
the hoansmission of elech'ical power. In the case of Manila Electric Company v. Barlis,25the
Supreme Court26 ruled that unpaid tax attaches to the property and is chargeable against
the person who had actual or beneficial use and possession of it regardless of whether 0~
not he is the owner. Since TRANSCO has the actual use and possession of such real
properties, it shall be liable for payment of real property tax thereon.

r

(b) Tax rate

Section 218(d), LGC provides for an assessment level of 10% for GOCCs engaged in the
generation and h'ansmission of electric power. However, Section 219, LGC provides for
a general revision of real property assessments every th~ee years.27

r,

r

(c) Tax base

For real properties which are not actually, directly, and exclusively used by TRANSCO
in the transmission of electrical power, these shall be assessed based on the schedule of
fair market values prepared by the provi.r).cial, city or municipal assessors for tr:-:2
different classes of real property situated in their respective local government units in an
ordinance duly enacted by the sanggunian concerned.28 The provincial, city or
municipal assessor may recommend to the sanggunian concerned amendments to
correct errors in valuation in tlle schedule of fair market values.29
r

(ii)

Special levies on real propertl)

In addition to the basic real property tax, real properties used by TRANSCO which are
not actually, directly, and exclusively used in the transmission of electrical power may
also be subject to special levies. Following are the pertinent provisions of the LGC:

G.R. No. 114231, May 18, 2001.
26Citing the case of TestateEstateof ConcordiaT. Lim v. City ofManila, G.R. No. 90639, February 21~
1990.
27Section 219. General Revision of Assessments and Property Classification. - The provincial,

r
.

I

25

r

city or municipal assessor shall undertake a general revision of real property assessments within
two (2) years after the effectivity of this Code and every three (3) years thereafter.
28LGC, Section 212.
29

.

LGC, Section 214.
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L

L
L
L
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L
L

"Section 235. Additional Levy on Real Property for the Special Education
Fund (SEF). - A province or city, or a municipality within the
Metropolitan Manila Area, may levy and collect an annual tax of one
percent (1%) on the assessed value of real property which shall in
addition to the basic real property tax. The proceeds thereof shall
exclusively accrue to the Special Education Fund."
"Section 240. Special Levy by Local Government Units. - A province, city
or municipality may impose a special levy on the lands comprised within
its territorial jurisdiction specially benefited by public works projects or
improvements
funded by the local government
unit concerned:
Provided, however, That the special levy shall not exceed sixty percent
(60%) of the actual cost of such projects and improvements, including the
costs of acquiring land and such other real property in connection
therewith:
Provided, further, That the special levy shall not apply to
lands exempt from basic real property tax and the. remainder of the land
portions of which have been donated to the local government unit
concerned for the construction of such projects or improvements."

l
L
L

,
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v.

Concession Agreement

A.

Overview of the Concession Agreement

Pursuant to the provisions of the EPIRA, PSALM formulated a Privatization Plan which
provides a recommendation on the sh'ucture and process for the privatization of the
Transmission assets, Sub transmission assets, generation assets and other assets of the
NPC. On March 13,2002, the Joint Congressional Power Commission ("JCPC") passed
JCPC Resolution 2002-1 endorsing for approval of the President of the Philippines, the
privatization of TRANSCO through the award of a concession. On October 4, 2002, the
President of the Philippines approved the Privatization Plan.
PSALM is mandated to conduct an open competitive bidding procedure for the award
of a Concession to construct, install, improve, expand, operate, maintain, rehabilitate,
repair and refurbish the high voltage and medium voltage Transmission systems owned
by TRANSCO. The award should result in maximum present value of proceeds to the
National Government. In case a Concession Contract is awarded, the Concessionaire
shall have a contract period of twenty-five (25) years, subject to review and renewal for a
maximum period of another twenty-five (75) years.

r

r

r

As regards the Sub transmission facilities, the EPIRA provides that TRANSCO shall sell
it to Qualified Distribution Utilities. The Subtransmission assets shall be operated arc!
maintained by TRANSCO or its Buyer or Concessionaire until their disposal to Qualified
Distribution Utilities which are in a position to take over the responsibility for operating,
maintaining, upgrading, and expanding said assets.
The privatization of TRANSCO hinges on the grant by Congress of a new franchise to
TRANSCO, which is assignable to the Concessionaire, so much so that the right to
operate the Transmission and Subh'ansmission systems cannot be granted to the
Concessionaire unless such franchise has been obtained.
In order to proceed with the privatization of TRANSCO pending the grant of the new
franchise, which is an essential component to the restructuring of the electric power
sector, PSALM has structured the Concession in a manner that would allow the
Concessionaire to participate in the Transmission and Subtransmission systems business
even prior to the date that a franchise has been awarded to the Concessionaire in
accordance with existing laws.

B.
(i)

Tax Status of TRANSCO

r
r

r

.-

Income Tax

In BIR Ruling [DA-108-04] dated March 9, 2004, the Bureau ruled that the following
revenue or income of TRANSCO is exempt from income tax on the basis of Section
32(B)(7)(b), Tax Code:

40

r

L

rL
1. Income received by TRANSCO during the Non-Franchise Period arising
from its operation of the Transmission and Subtransmission systems
2. All payments received by TRANSCO (Commencement Fee, Deferred
Payments, including the Late. Payment Penalty and interest, and
Extension Deposit) pursuant to the Concession Agreement
3. The properties constructed by the Concessionaire at its own cost and
transferred
to TRANSCO during
the Concession
Period,
and
Documented Property Rights acquired by Concessionaire for and on
behalf of TRANSCO, also at Concessionaire's own cost
4. TRANSCO's income from the disposal of the Subtransmission assets

L

IL
L

,

Frimc1zise Tax

(ii)

In the same ruling, the Bureau ruled that the above-mentioned
TRANSCO is exempt from the 2% franchise tax.

revenue or income of

VAT

(iii)

As stated earlier, the Supreme Court has suspended the implementation of the VAT
Law. In the event that the Supreme Court lifts the suspension, the following would be
the VAT implications to TRANSCO.
[Note: In the following discussion, unless otherwise provided, the term
"Tax Code" refers to the Tax Code as amended by the VAT Law.]

(a)

Transmission revenue

The discussion in Part III on the Tax Status of TRANSCO is equally applicable to this
section.

(b)

Payments under Concession Agreement

These payments would consist of, among others, Commencement Fee, Deferred
Payments, including the Late Payment Penalty and interest, and Extension Deposit.
In BIR Ruling [DA-108-04] dated March 9, 2004, the Bureau ruled that these payments
are exempt from income tax as income from the exercise of an essential governmental
function under Section 32(B)(7)(b), Tax Code. The Bureau stated:
"x x x Considering the foregoing and as we previously ruled that income
arising from the privatization by TRANSCO of the Transmission system
is considered as income from the exercise of essential governmental
function and therefore, excluded from gross income pursuant to Sec.

,
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32(B)(7)(b)of the Tax Code of 1997.Thus, the ConcessionFeesconsisting
of the Conunencement Fee and Deferred Payments, including the Late
Payment Penalty and interest, as well as the Extension Deposit to be
received by TRANSCO are exempt from income tax and minimum
corporate income tax imposed in Section 27(A) and Section 27(E),
respectively, of the 1997Tax Code."
However, no similar exemption is given in respect of the VAT. The ruling in fact
recognizes that the above-mentioned fees and payments are income although they are
excluded from gross income under Section 32(B)(7)(b), Tax Code. Accordingly, there is a
risk that these fees and payments will be subject to 10% VAT.

A portion of the Conunencement Fee will pertain to lease of real property. Such lease
will also be subject to the 10%VAT since the lease of property, whether real or personal,
is considered a sale or exchange of service subject to the 10%VAT.
(c)

r

,

r

Transfer of properties con~tnLcted by Concessionaire; Documented
Properttj Rights
r

On this issue, the Bureau ruled in the same ruling that

-

/13.
The properties constmcted by the Concessionaireat its own cost and transferred
to TRANS CO during the Concession Period,and Documented PropertJjRights acquired
by Concessionairefor and on behalf of TRANS CO, also at Concessionaire s own cost, are
part of the consideration received by TRANSCo for the grant of the Concession and
therefore,exempt from income tax.
I

r

x x x Clearly, the cost and expenses incurred by the Concessionaire in the
construction of New Projects and acquisition of Property Rights are considered
part of the consideration received by TRANSCO for the grant of the Concession.
The Concessionaire agrees to shoulder the cost of constructing or acquiring these
properties since these responsibilities are part of the conditions for the award of
the Concession. As discussed above, the value of these assets and Documented
Property Rights constitutes income arising from an essential governmental
function accruing to government and thus, we opine that it is excluded from the
gross income of TRANSCO for purposes of income tax pursuant to Sec. 32
(B)(7)(b) of the 1997 Tax Code.

i

.

/Ix x x"

r

Based on the discussion in the preceding section, there is a risk that these properties will
be treated as a part of TRANSCO's gross receipts and thus subject to VAT.

r
,

r

(d)

Disposition of subtransmission assets

I
i

I

I
'--

On this issue, the 'Bureau ruled:
"6.
TRANsCO's income from the disposal of tIreSubtransmission assets is exempt
from income tax and 2 %franchise tax.

r

L

Just like NPC, the exemption of TRANSCO is not limited to the sale Qf
Transmission services but includes transactions incidental to and necessarily
connected with the operations of the public utility, such as a sale or transfer on
an isolated basis of its assets, which transaction is not conducted as a separate
business.

[

L

L

Since TRANSCO will retain its franchise, its income from the sale of the
Sub transmission system will be excluded from gross income for purposes of
computing its income tax pursuant to Sec. 32(B)(7)(b) of the Tax Code of 1997.
For the same reason, the sale of the Subtransmission system is exempt from
franchise tax."

L
L
L
L
!

L
L
L

As recounted earlier, the effect of the VAT Law is to place TRANSCO within the
coverage of the VAT system. Therefore, the Bureau's prior ruling on TRANSCO's
franchise tax exemption is no longer relevant. .
Thus, TRANSCO's gross selling price on the sale of the subtransmission assets could b~
subject to VAT. However, in Commissioner of Internal Revenue 11S.Court, of Tax Appeals,
Magsaysay Lines, Inc., et al.3Dthe Court of Appeals held that the sale of five (5) vessels by
the National Development Corporation ("NDC"), 'which had previously leased out such
vessels to its subsidiaries, is not a "sale made in the course of NDC's regular trade or
business, Of, for that matter, necessary to carry out such trade or business as' it was an
isolated transaction". Accordingly, the Court of Appeals upheld the decision of the
Court of Tax Appeals and ruled that the sale of such vessels is not subject to VAT.
The Magsaysay Lines, Inc. case involves a sale made in 1988. In holding that the sale of
the vessels is not in the course of NDC's trade or business, the Court of Appeals applied
the present Section 105 of the Tax Code prior to its amendment by Republic Act No.
7716, that is, when the Tax Code did not contain the following provision:

liThe phrase 'in the ordinanj course of trade or business' means the regular
conduct or pursuit of a commercial or an economic acti11itrj,including
transactionsincidentaltJrereto,by any personxxx" [underscoring ours]
Nonetheless, even. after Republic Act No. 7716 t00k effect, the BIR issued several rulings
that applied the "isolated transaction" rule laid down in the case of Magsaysay Lines~Inc.

30

CA-GR SP No. 29994, February 5, 2001.
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Thus, the BIR has ruled that the sale of microwave backbone transmission network,
consisting of various microwave equipment, cables, antennae, etc., by a company
engaged in the telecommunication business to another wireless communications carrier
is an isolated transaction that is not subj~ct to VAT. (BIR Ruling No. 113-98 dated July
23, 1998).

The Court of Tax Appeals ("CTA") recently held31tl1at the sale by IBSP company (a
securities dealer) of a car is considered a sale "in the course of trade or business" that is
subject to 10% VAT because IBSPcompany's incidental powers or secondary purpose as
stated in its Articles of Incorporation32allowed it to, among others, acquire and sell real
or personal property. In effect, the isolated transaction exception originally applied in
MagsaysayLines,Inc. has been abandoned.
Section 106(A) of the Tax Code provides that the gross selling price on the "sale, bartpt"
or exchange" of goods or properties is subject to VAT.

;-

On the other hand, Section 106(A)(1) of the Tax Code defines what are considered
"goods or properties" that are under the coverage of the VAT.Section 106(A)(1)(a)of the
Tax Code includes in the definition of the term "goods or properties", "real properties
held primarily for sale to customers or held for lease

ill the

ordinary course of trade or

business" .
Conversely, real properties not held primarily for sale to customers or held for lease in
the ordinary course of trade or business are not" goods or properties" for purposes of
the VAT. Therefore, their sale is not subject to VAT.
In this r:egard, the relevant portions of Section 109(w)33of the Tax Code provide:

"The following shall be exempt from the value-added tax:
"x x x

r
r

(w) Sale of real properties not primarily held for sale to customers or held
for lease in the ordinary course of trade or business xxx"

r

In addition, Revenue Memorandum ("RMC") Circular No. 3-96 clarifies certain issues
affecting the sale, exchange, transfer or lease of real properties.
Question 1 of RMC No. 3-96 states that.the following real estate transactions,
others, are subject to the VAT starting January I, 1996:

among

r

31ING Barings Securities Philippines, Inc. v. Commissioner of Internal Revenue, CTA Case No.
6188, January 14, 2005.
.
32(d) To acquire, purchase, own, hold, operate, develop, lease, mortgage, pledge, exchange, sell,
transfer or otherwise invest, trade or deal in, in any manner permitted by law, real and personal.
property of every kind and description or any interest therein.
33Under the VAT Law, Section 109(P).
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a. Sale, barter or exchange or real property held primarily for sale to
customers or for lease in the ordinary course of trade or business, when
the gross annual sales and/ or receipts ~xceedP500,000[now P1,500,000];

L
L
L

"x x x."
Conversely, Question 2 of RMC No. 3-96 provides
transactions are exempt from VAT:

that the following

real estate

a. Sale of real property not primarily held for sale to customers or held for
lease in the ordinary course of trade or business;
xxx

L

L

,L

,L

Finally, Question 6 of RMC No. 3-96 states that the following persons, among others,
who are engaged in the real estate business, are liable to the VAT:
a. Any person, whether natural or juridical, engaged in the sale, barter, or
exchange of real properties in the ordinary course of trade or business;
b. Real estate lessors and sub-lessors;
c.

Non-resident lessors of real property located in the Philippines through
their resident lessees; x x x.

L
These principles are applied in a number of rulings issued by the BlR.

l

I~

For instance, in VAT Ruling No. 034-01 dated June 13, 2001, the BlR ruled. that the sale of
a gas pipeline (which is characterized as real property) by an operator of a power
generating plant is not subject to VAT, because the gas pipeline was not "held primarily
for sale to customers or held for lease in the ordinary course of trade or business". The
relevant portion of the ruling is cited below.
"Under Section 106(A)(1)(a) of the National Internal Revenue Code of
1997, sale of real property may only be imposed with the 10% VAT
provided the same is IIheld primarily for sale to customers or held for lease
in the ordinary course of trade or business.1I (See also RMC No. 3-96; Sec.
4.100-1, Revenue Regulations No. 7-95; VAT RULING No. 002-96, May 9,
1996; VAT RULING No. 063-97, Oct. 6, 1997) Since the aforesaid IIGas
Pipelinell is not held by FGP Corporation primarily for sale to customers
or held for lease in the ordinary coUrse of its trade or business,
considering that its business involves the operation of the aforesaid
power generating plant, it follows that FGP Corporation is not subject to
VAT in respect of the sale of its aforesaid Gas Pipeline, pursuant to the
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aforesaid provision ot the Code and its. implementing rules and
regulations." [underscoring ours]

c.
(i)

Tax Status of Concessionaire
Incorne Tax

The legislative franchise that will be granted to the Concessionaire will define the
income tax status of the Concessionaire. We note that the Franchise Terms undf!:r
Schedule 8 do not touch on the grant of exemption from tax of the Concessionaire.
In BIR Ruling [DA-108-04] dated March 9, 2004, the BIR held that"... the Concessionaire shall be liable to corporate income tax of 32% on
its taxable income which shall include the Transmission charge and
income from all other sources. It shall be entitled to certain allowable
deductions pursuant to Section 34 of the Tax Code of 1997."
Should the VAT Law take effect, the 32% corporate inc'orne tax rate will be increased to
35%. The corporate income tax rate will be reduced to 30% beginning January 1,2009.
The Bureau also ruled that the Concessionaire may treat the Commencement Fee and
the Deferred Payments, as well as any New Projects and Documented Property Rights as
capital expenditures.

(ii)

,-

Franchise Tax

In the same ruling, the Bureau held that the transfer
Concessionaire to TRANSCO is not subject to franchise tax -

of New Projects by the
r-

"10.
Tlze transfer of New Projects constructed by the Concessionaire to
TRANSCO is not subject to VAT orfranchise tax.
The above notwithstanding,
this Office opines and so holds that the
transfer of New Projects constructed by the Concessionaire during the
Concession period (whether under the Non-Franchise of Franchise
Period) to TRANSCO would neither be subject to VAT nor franchise tax,
as the case may be. The transfer of said properties will be made by the
Concessionaire to TRANSCO as part of the consideration for the grant of
the Concession. Since the transfer of these properties is a consequence of
award of the Concession and not conducted by the Concessionaire in the
course of trade or business, the transfer is .considered an isolated
transaction, which will, therefore, not be subject to VAT."

r
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(iii)

(

IL

VAT

Should the VAT Law take effect, any franchise granted to the Concessionaire will
provide that it is subject to the VAT and not to the franchise tax, consistent with earliercited provisions of the VAT Law and its implementing regulations.
Any VAT charged by the Concessionaire to TRANSCO will form a part of TRANSCO's
input VAT which will be subject to the 70% limitation and/ or the amortization of input
VAT on depreciable goods.
A question that arises is whether the Concessionaire will be subject to VAT on the
transfer of New Projects and Documented Property Rights to TRANSCO. In the ruling,
the Bureau ruled that such transfer is not in the ordinary course of the Concessionaire's
trade or business and therefore not subject to VAT.
As a general rule, the 10% VAT is imposed on every sale, barter, exchange of goods or
properties in the course of trade of business.
In the earlier cited Magsaysay Lines, Inc. case, the Court of Appeals held that an isolated
transaction is one that is not made "in the course of trade or business," and therefore,
not a taxable transaction for VAT purposes.
As stated earlier, in the ING Barings case, the CTA held that the sale by a company
(engaged in business as a securities dealer) of a car is considered a sale "in the course of
trade of business" that is subject to 10% VAT on the basis of the incidental powers stated
in the taxpayer's Articles of Incorporation, which included the power to "acquire,
purchase, own, hold, operate, develop, lease, mortgage, pledge, exchange, sell, transfer
or otherwise invest, trade or deal in, in any manner permitted by law, real and personal
property of every kind and description or any interest therein.~'34
While the isolated transaction exception has previously been invoked to exempt a
transaction from VAT, in light of the ING Barings case, the same may no longer be us€.'J
as basis for exemption from the VAT. Nonetheless, a position may be taken that where
the New Projects and Documented Property Rights constitute real property not held for
sale or lease in the course of trade or business, their transfer to TRANSCO will not be
subject to VAT.
Since there is basis for the exemption from VAT, it is possible that the limitations on the
input VAT earlier discussed, that is, the 70% limitation and the amortization of input
VAT on capital goods may not apply, when these assets are transferred to TRANSCO.

1I

I~

34

CTA Case No. 6188, 14 January 2005
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(iv)

Other taxes

The Bureau ruled that the transfer of New Projects by the Concessionaire to Transco
shall be subject to DST und.er Section 196 of the Tax Code35. However, the Documented
Property Rights acquired by the Concessionaire for and on behalf of TRANSCO, which,
for all intents and purposes, was actually acquired by TRANSCO through the exercise I")f
its eminent domain and the subsequent transfer of title thereto in the name of
TRANSCO are not subject to DST.
The transfer of the New Projects will also be subject to local transfer tax imposed under
Section 135, LGC at the rate of not more than fifty percent (50%) of one percent (1%) of
the total consideration involved in the acquisition of the property or of the fair market
value in case the monetary consideration mvolved in the transfer is not substantial,
whichever is higher. The city may impose a local transfer tax at the rate of seventy five
percent (75%) of one percent (1%).

35 Section 196 of the Tax

Code imposed DSTon deeds of sales and conveyances of real property at

the rate of 1l15.00 for every Pl,OOObased on the consideration contracted to be paid for such
realty or on its fair market value determined under Section 6(E) of the Tax Code, whichever is
higher.
48
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ANNEXIIA"

-History

of the National Power Corporation

(IINPC") Charter

NPC was created by virtue of a special charterl to carry out the declared policies that (1)
the comprehensive development, utilization, and conservation of the Philippine water
resources for all beneficial uses, including power generation, and (2) the total
electrification of the Philippines through the development of power from all sources to
meet the needs of industrial development and the needs of rural electrification are
primary objectives of the nation.2

L

l

"

The Revised Charter of the NPC states that NPC shall be a non-profit entity and shall be
exempt form all taxes, dues, fees, imposts, and other charges by the government -

L

Sec. 13. Non-profit Charactel' of the Corporation; Exemption from All Taxes,
Duties, Fees, Imposts and Other Charges by the Govemment and Govemment
Instrumentalities.
- The Corporation shall be non-profit and shall devote all its

L

returns from its capital investment as well as excess revenues from its capital
investment as well as excess revenues from its operation, for expansion. To
enable the Corporation to pay its indebtedness and obligations and in
furtherance and effective implementation of the policy enunciated in Section one
of this Act, the Corporation, including its subsidiaries, is hereby declared exempt
from the payment of all forms of taxes, duties, fees, imposts as well as costs and
service fee including filing fees, appeal bonds, supersedeas
bonds, in any court or
administrative proceedings.3

L
L
I

'-'-'

The Philippine Supreme Court has already upheld the grant of tax exemption privileges
of NPC from the payment of direct and indirec~ taxes4 A chronological review of the NPC laws will show that it has been the
lawmaker's intention that NPC was to be completely tax exempt from all forms
of taxes direct and indirect.
*****
*****
*****
P.D. No. 380 added the phrase
now reads as follows:

*****

"directly

or indirectly"

*****

to said Section 13(d), which
*****

(d) From all taxes, duties, fees, imposts, and all other charges imposed directly
or indirectly by the Republic of the Philippines, its provinces, cities,
municipalities and other government agencies and instrumentalities, on all
petroleum products used by the Corporation in the generation, transmission,
utilization and sale of electric power.

1Commonwealth Act No. 120 and Republic Act (RA) No. 6395,as amended by Presidential
Decree (PD) Nos. 380, 758, 938, and 1360.
2Sections 1 and 2, RA No. 6395.
3 Section 13, RA No. 6395, as amended.
4

Maceda

v. Macaraig, G.R. No. 88291 dated June 8, 1993.
'\

Then came Presidential Decree No. 938 which amended Section 13(a), (b), (c) and
(d) into one very simple paragraph as follows:
"The Corporation shall be non-profit and shall devote all its returns
from its capital inveshnent as well as excess revenues from its
operation, for expansion. To enable the Corporation to pay its
indebtedness and obligations and in furtherance and effective
implementation of the policy enunciated in Section one of this Act,
the Corporation, including its subsidiaries, is hereby declared
exempt from the payment of ALL FORMS OF taxes, duties, fees,
imposts as well as costs and service fees including filing fees, appeal
bonds, supersedeas bonds, in any court or administrative
proceedings."

(Emphasis suppl~ed)

*****

*****

r
*****

It should be noted that Section 13 of Republic Act No. 6395, provided
exemptions for the following items:
13(a):
13(b):
13(c):
13( d):

for tax

court administrative proceedings;
income, franchise, realty taxes;
import of foreign goods required for its operations and projects;
petroleum products used in generation of electric power.

P.D. 938 lumped up 13(c) and 13(d) into the phrase "ALL FORMS OF TAXES,
ETC.," included 13(a) under the "as well as" clause and added PNOC
subsidiaries as qualified for tax exemptions.

"

This is the only conclusion one can arrive at if he has read all the NPC laws in the
order of enactment or issuance as narrated above in part I hereof. President
Marcos must have considered all the NPC statutes from c.A. No. 120 up to its
latest amendments, P.D. No. 380, P.D. No. 395 and P.D. No. 759, AND came up

<""'"
I,

with a very simple Section 13, R.A. No. 6395, as amended by P.D. No. 938.
*****

*****

*****

P.D. No. 938 did not amend the same and so the tax exemption provision in
Section 8(b), R.A. No. 6395, as amended by P.D. No. 380, still stands. Since the
subject matter of this particular Section 8(b) had to do only with loans and
machinery imported, paid for from the proceeds of these foreign loans, THERE
WAS NO OTHER SUBJECTMATTERTO LUMP IT UP WITH, and so, the tax
exemption stood as is

-

r

with the express mention of "direct and indirect" tax

exemptions. And this "direct and indirect" tax. exemption privilege extended to

-

"taxes, fees, imposts, other charges. . . to be imposed" in the future
surely, an
indication that the lawmakers wanted the NPC to be exempt from ALL FORMS

of taxes

-

direct and indirect.

The Supreme Court noted that while the NPC charter was silent on the indirect tax
liability of the NPC, it nonetheless mandates that the rule on strictissimi juris in the
interpretation of tax statutes could not be invoked against the NPC. Under such
r
ii

L

circumstances, the Supreme Court found the legislative intent to exempt the NPC from
indirect taxes to be unmistakable and concluded -

L
It is crystal clear, therefore that NPC had been granted tax exemption privileges
for both direct and indirect taxes under P.D. No. 938.

L
L
L
L
L
L

*****

*****

*****

Tax exemptions are undoubtedly to be construed strictly but not so grudgingly
as to defeat their purpose. It is common knowledge that many impositions
taxpayers have to pay are in the nature 'of indirect taxes. To limit the exemption
granted the National Power Corporation to direct taxes notwithstanding
the
general and broad language of the statute will be to thwart the legislative
intention in giving exemption from all forms of taxes and impositions without
distinguishing between those that are direct and those that are not.5

In a 1993 ruling, the Bureau of Internal Revenue held that the indirect tax exemption of
NPC covers exemption from excise tax and value-added tax 01AT) on its purchases of
petroleum products only and not on its purchases of other goods or services.6 However,
with the passage of the Tax Reform Act of 1997, the BIR clarified that the exemption of
NPC from income tax has been withdrawn and as such, NPC was subject to corporate
income tax. Nonetheless, pursuant to Section 32(B)(7)(b) of the Tax Code of 1997 ("Tax
Code"), the income of NPC from its operations as a public utility shall be exempt from
corporate income taxIn reply, please be informed that Section 27 (C) of the National Internal
Revenue Code, as amended by RA 8424,effectiveJanuary 1, 1998provides:
"(C)
Gove~nment-owned or Controlled Corporations,
Agencies or Instrumentalities.
- The provisions of existing
special or general laws to the country notwithstanding,
all
corporations, agencies, or instrumentalities owned or controlled
by the Government, except the Government Service Insurance
System (GSIS); the Social Security System (SSS), the Philippine
Health Insurance Corporation (PHIC), the Philippine Charity
Sweepstakes Office (PCSO) and the Philippine Amusement and
Gaming Corporation (PAGCOR), shall pay such rate of tax upon
their taxable income as are imposed by this Section upon
corporations or associations engaged in a similar business,
industry, or activity."
The repealing clause under Section 7 (B) of RA.8424, in part, further provides:

I

15Maceda v. Macaraeg, supra.
6BIR Ruling No. 373-93 (September 15,1993); see also BIR Ruling No. DA-I08-3-13-96 (March 11,
1996).

iii

,

"(B)The provisions of the National Internal Revenue Code, as amended, and
all other laws, including charters of. government-owned or controlled
corporations, decrees, orders. or regulations or parts thereof, that are
inconsistent with this Act ar~ hereby repealed or amended accordingly."
In view of the foregoing, the exemption from income tax of the NPC under
Section 13 of its Charter, i.e., RA 6395, as amended, has been further amended by
RA 8424, effective January I, 1998. Hence, in general, the NPC is now subject to
corporate income tax under Section 27 of the National Internal Revenue Code of
1997.
However, be that as it may, Section 32 (B)(7)(b) of the National Internal Revenue
Code, as amended by RA 8424, further provides that the following shall be
excluded in computing for the taxable income for income tax purposes:
n(B)Exclusions from Gross Income. - The following items shall
not be included in gross income and shall be exempt from
taxation under this Title:
*****

*****

-*

* * *

*

n(b)Income

derived by the Government or its Political
Subdivisions. - Income derived from any public utility or
from the exercise of any essential governmental function
accruing to the Government of the Philippines or to any
political subdivision thereof.
*****
*****
* * * * *11

r

.The NPC is a wholly owned and controlled government corporation. As such,

it is embraced by the word "government" under Section 32

(B)(7)(b)of

the

said Code:
". . . the term 'National Government' refers only to the Central
Government consisting of the legislative, executive and judicial
departments of the government, as distinguished from local
governments
and other government entities and is not
synonymous, therefore, with the terms' the Government of the
Republic of the Philippines' or 'Philippine Government' which
are the expression broad enough to include not only the cenb'al
government but also the provincial and municipal governments,
chartered cities and other government-controlled corporations

or agencies,likethe CentralBank.n(Cenh:alBank
Vs.

COllrt

of Appeals

And

Corporation, G.R. No. L-33022,

Ablaza

~pril22,

r

r

ofthePhilippines

Constmctiol1

&

Finance

r

1975)

In view thereof, pursuant to Section 32 (B)(7)(b) of the Code (supra), the income
of the NPC from its operations as a public utility shall be exem{'t from
corporate income tax. (Underscoring supplied)
r
IV

,'-~

.' 1

The exemption of NPC is not limited only to the sale and transmission of generated
power, but includes transactions incidental to and necessarily connected with the
operations of the public utility, such as a sale or transfer on an isolated basis of its assets,
which transaction is not conducted as a separate business? In various rulings, the BIR
has adhered to this interpretation of the NPC tax exemption privilege and ruled that th~
sale of electricity. to the NPC by an independent power producer is subject to VAT at
0%.8 The Court of Appeals has likewise upheld the zero-percent rating for VAT
purposes of NPC's purchases of electricity.9
The Department of Finance has likewise affirmed the exemption privileges of NPC and
confirmed the extension of the exemption privileges to NPC's purchase of electricity -

-'

In a Memorandum to the Commissioner of Internal Revenue dated January 26,
1998, the then Hon. Secretary of Finance Roberto F. de Ocampo, in the exercise of
its power to review rulings issued by the BIR under Section 4 of the Tax Code of
1998, held that:
"The Department has consistently held the view that NPC's
purchase of electricity should be treated in the same manner
as its purchase of petroleum products. This is in recognition
of the board and comprehensive tax exemption p'rivilege
granted to NPC by Congress. The NPC Charter clearly
provides for NPC's exemption from all taxes
direct and
indirect. No less than the Supreme Court ruled that is has

.

-

been the lawmakers' intention that the NPC's is completely
exempt from all taxes. The Department of Justice and the
Office of the Solicitor General have also issued opinions
supporting the full tax exemption of the NPC. Even the BIR
has ruled that NPC is exempt from direct and indirect taxes.
"As explained by the Supreme Court, the rationale for the
NPC's tax exemption' is to ensure cheaper power. If the
BIR's recent view is to be implemented, the VAT, being an
indirect tax, may be passed on by the seller of electricity to
NPC. Effectively, this means that electricity will be sold at a
higher rate to the consumers. Estimates show that a 10%
VAT on electricity which is purchased by NPC from its
independent

power prbducers

will increase power cost by

7 BIR Ruling No. 020-02, citing Radio Comm1lnicationsvs. C01lrtof Tax Appeals, G.R. No. 60547, July
11, 1985; Phil. PcrwerDevelopment Co. vs. Commissioner, CTA Case No. 1152, October 13,1965)
8 BIR Ruling No. DA-247-99 (April 19, 1999); BIR Ruling No. DA-209-00 (April 4,2000); BIR
Ruling No. DA-632-99 (November 10, 1999); BIR Ruling No. DA-252-03 (August 5,2003).
9Mirant (Navotas II) Corporationv. Commissioner ofIntemal Revenue, CA-G.R. No. S.P. No. 64811
(October 9,2002).

v

r

about P109.4 million a month or about :P1.30 billion a year.
The effect on the consumer is an additional charge of PO.059
per kilowatt-hour. The recognition of NPC's broad privilege
will insure to the ultimate benefit of the Filipino consumer.

,"

IIIn view of the foregoing and using the power of review
granted to the Secretary of Finance under ?ec. 4 of Republic
Act No. 8424, the DOF upholds the ruling of the Supreme
Court that the NPC is exempt under its charter and
subsequent laws from all direct and indirect taxes on its
purchases of petroleum products and electricity. Thus, the
purchases of NPC of electricity from independent power
producers are subject to a VAT at zero-rate.1I10

I"

The Electric Power Industry Reform Act of 200111("EPIRA") provided the framework
for the restructuring of the electric power industry, including the privatization of the
assets of NPC.12 The EPIRA provides for the creation of two government-owned
corporations - the Power Sector Assets and Liabilities Management Corporation
("PSALM") and the National Transmission Corporation ("TRANSCO"). PSALM shall
primarily manage the orderly sale, disposition, and privatization of NPC generation
assets, real estate, and other disposable assets, and Independent Power Producer
("IPpi,) contracts with the objective of liquidating all NPC financial obligations,
stranded contract costs and stranded debts in an optimal manner.13 TRANSCO, which
is wholly-owned by PSALM, is mandated to assume, among others, the electrical
transmission functions of the NPC.14
In a ruling addressed to PSALM on the tax consequences arising from or incidental
the privatization of the NPC and the taxation of the entities created by the EPIRA,
BIR held that the tax exemption privileges of NPC have been effectively transferred
TRANSCO by virtue of the transfer of NPC's franchise pursuant to Section 8 of
EPIRA -

to
the
to
the

As discussed earlier, Section 8 of the EPIRA mandates, among. others, the
transfer of NPC's nationwide franchise to TRANSCO. The tax exemption
privileges
franchise
divested
different
properties

being enjoyed by NPC were granted under its franchise. When such
was accordingly transferred to TRANSCO, NPC was automatically
of the privileges accruing to the franchise. It would have been
if what had been transferred to TRANSCO were merely the NPC
or facilities used in its operations wi.thout the corresponding transfer

10BIR Ruling No. DA-209-00 (April 4, 2000).
11Otherwise known as RA No. 9136.
12Section 3, RA No. 9136.
13Section 49, RA No. 9136.
14Section 8, RA No. 9136.
vi
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L
of franchise. In such a case, NPC would continue to enjoy the privileges granted
under the franchise.

,

L
L
L
L
L

L

A legislative franchise is in the nature of a contract between the taxing ~uthority
and the grantee, thus, subject to the non-impairment clause of the Constitution.
Normally, tax exemptions and privileges are granted to the grantee/holder as an
incentive to the performance of its franchise. Such tax exemption privileges are
exclusive to the grantee: once. the grantee is divested of such function and the
franchise is removed, it can no longer enjoy the privileges emanating therefrom.
Furthermore, unless the law expressly states, being exclusive in nature, such.
franchise can never be shared by two entities much more, by the original
franchisee which has been stripped of such franchise.
Under the foregoing circumstances, essential governmental functions have been
transferred and assumed by PSALM. In the case of TRANSCO, as a public utility,
it now enjoys the franchise of its predecessqr, the NPC, pursuant to Section 8 of
the EPIRA. Following the foregoing, the .categorical transfer of such functions
and franchise will necessarily entail the transfer of tax exemption privileges
granted thereunder, unless the EPIRA declares otherwise. However, there is no

L

provision in the EPIRA that categorically allows simultaneous
franchise by both TRANSCO and NPc.

L

There is no tax by silence but, where the law levies a tax, so also must the tax

l

enjoyment of the

exemption be explicit in the law. Thus, as held in the case Floro Cement vs. Gorospe
(200 SCRA 480), tax exemptions are not presumed. Applying this in the case of
NPC, it can no longer invoke continuous enjoyment of tax exemption privileges
granted under the franchise without a. clear and specific provision under the
EPIRA. On the other hand, while the EPIRA does provide for the withdrawal of
NPC tax exemption privileges in view of the transfer of its franchise to
TRANSCO, it has been repeatedly held though that there is, however, no
prohibition against the government taxing itself. (BisayaLand TransportationCo.,
Inc. vs. Collector of Intemal Revenue, L-11812, 29 May 1959).15 (Underscoring'
supplied)

In a later ruling issued also to PSALM in relation to Phas~ One of the TRANSCO
Privatization, the BIR affirmed that the NPC has been stripped of its tax exemption
privileges as a result of the transfer of the franchise to TRANSCO Admittedly, this Office has previously issued various ruling recognizing NPC's
status as exempt from both and direct and indirect taxes; hence, we ruled that
either the sale of electricity to NPC is exempt from VAT or it is subject to the zero
percent (0%) VAT. It is noted that the subject matter of those rulings was focused
on the sale of electricity to NPC. In one case, the BIR ruled that '''the tax
exemption privilege of NAPOCOR cannot be invoked in this case because its
15BIR Ruling No. 020-02 (May 13, 2002),

Vll

exemption from the payment of indirect taxes is limited only to its importation
and/ or purchases of petroleum products and not on the purchases of other
goods or services."
The exemption from all forms of taxes, direct and indirect, of NPC, which was
aptly settled by the High Court in the case of Maceda vs. Macaraig, has been
recognized
by then Secretary of Finance Roberto de Ocampo in his
,

Memorandum to then Commissioner of Internal Revenue dated January 26,1998,
via his review power of BIR VAT Ruling No. 003-98.
In some instances, this Office proceeded to rule on issues involving NPC
exemption. As earlier discussed, the indirect tax exemption being enjoyed by
NPC has always been the basis for treating its purchases as either effectively
zero-rated VAT in the case of VAT-registered sellers pursuant to Secs.
106(A)(2)(c) and 108(B)(3) of the Tax Code of 1997, or VAT-exempt in the case of
non-VAT registered seller pursuant to Sec. 108(q) thereof. Further, as ruled by
this Office, the tax exemption privileges of NPC have been effective Iv
transferred to TRANSCO by virtue of the transfer of NPC's franchise pursuant
to Sec. 8 of the EPIRA, henceforth~ the application of similar VAT .treatment to
the latter.
In view of the above, we hereby confirm your' opinion as follows:
In cases where the purchaser of goods or services is an entity exempt from
indirect taxes, such as the VAT, the Tax Code of 1997 specifically prescribes the
rate of VAT to be imposed on such transaction. Thus, Secs. 106(A)(2)(c) and
108(B)(3) of the Tax Code of 1997 subject to zero-percent (0%) VAT and Section
109(q) thereof exempts from VAT, among others, transactions which are exempt
under special laws where the supplier of the goods or services is a non-V ATregistered person, or even if VAT-registered but there is no prior approval of
application for the effective VAT zero-rating pursuant to the provisions of
Revenue Regulations No. 7-95. It must be noted that VAT, being an indirect tax,
may be passed on by the seller to the buyer as part of the cost of goods/ services
pursuant to Sec. 105 of the Tax Code of 1997.

;-

r-

Consistent with our previous ruling that TRANSCO shall be taxed in the same
manner as NPC from the time the latter franchise was transferred to it, 15 this
Office hereby rules that the supply and delivery of asset management and
consultancy services by the Concessionaire to TRANSCO under Phase One of the
TRANSCO Privatization pursuant to the provisions of the EPIRA shall be subject
to zero-percent (0%) VAT; provided that the former is VAT registered and shall
apply with the Revenue Dish.ict Office having jurisdiction over its principal place
of business for the effective VAT zero-rating pursuant to the provisions of
Revenue Regulations No. 7-95. However, if the Concessionaire is not VATregistered or there is no prior approval of such application for the effective zero-

Vlll

I.

L
I

L
rating, then such transactions shall be exempt only from VAT.16 (Underscoring
supplied)

L

However, in a 2003 ruling17 issued to an Independent

L

again

the exemption

Power Producer (lPP), the BIR

of NPC from direct and indirect

taxes

-

The Department of Justice in its Opinion No. 58 which clarified Opinion No. 42,
both Series of 2002, categorically states that "Opinion No. 42 was issued on the
assumption that everything that has been envisioned in the EPIRA is already in
place, meaning the functions of the NPC have already been unbund.led, the
transfer of its assets and liabilities to PSALM c:orp. has been effected within the
180-day period provided for in Section 49 of the EPIRA, both TRANSCO and
PSALM are fully operational, and all other conditions precedent have otherwise
been fulfilled. Considering that these events have not taken place, our ruling in
Opinion No. 42, current series, pertinent to the borrowing authority of NPC is
not controlling x x x."

L
L
L
L

While the issue in consideration under the foregoing Opinion No. 58 is the
borrowing authority of NPC under its Charter, the line of reasoning taken by
DOJ in sustaining the legal personality of NPC notwithstanding the effectively of
the EPIRA is the fact of the non-occurrence of the coriditions precedent which
would divest NPC of such authority. C9nversely, to divest NPC of such
authority, including the tax privileges granted under its charter, the transfer of
its assets and liabilities to PSALM, as well as the transfer of transmission
operations including its nationwide franchise to TRANSCO must have taken

L
L

place. Accordingly, since the events envisioned under the EPIRA have not yet
in fact taken place, NPC continues its manaate under its charter and therefore,
it shall continue to enjoy the tax privileges attached to its franchise activities.

L
L

In view of the foregoing and considering that the special law creating NPC (RA
No. 6395, as amended by PD 938), confers upon NPC the exemption from all
forms of taxes, whether direct or indirect, and since VAT is a form of indirect tax,
the sale of goods or services rendered to NPC subjects such supply of goods or
services to VAT at zero percent (0%) rate pursuant to the aforecited Sections
106(A)(2)(c) and 108(B)(3) of the Tax Code of 1997. (VAT Ruling No. 015-99 dated
February 12, 1999). (Underscoring supplied)

l

I~

invoked

It must be noted however that the BIR statement that NPC continues to enjoy its tax
exemption was based on the premise that "the events envisioned under the EPIRA have
not yet in fact taken place," adhering to the cited Department of Justice (DO]) Opinion.
Years after the passage of the EPIRA, this premise may not be able to withstand
scrutiny.

16
17

BIR Ruling No. DA-131-03 (April 25, 2003).
BIR Ruling DA-252-03 (August 5,2003)

.,
IX

In fact, in 2004, the BIR reiterated its earlier Tuling18 that the EPIRA mandated the
transfer of the hoansmission and sub transmission facilities of NPC and all other assets
related to transmission operations, including the nationwide franchise of NPC. The
transfer of the franchise of NPC necessarily entails the transfer of the privileges that
NPC enjoys under its charter in relation to the operation of the transmission system in
order for it to perform the electrical transmission function. In ruling that TRANSCO will
be taxed in the same manner as NPC, the. BIR affirmed the exemption of NPC from
income tax.

.
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r
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18

I.

BIR Ruling No. 020-03 (May 31/ 2002)/ discussed above.
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ANNEX "B"

rans Co

!

L
L

POWER BILL NO. :
Customcr
Addrcss
DCE No.

SPECIALTY PULP MNFG. INC. (SPMI)
BRGY. HILAPNITAN, BAYBAY, LEYTE
00779330

CliSTOMER

PROFILE:
GRID

L

'Billing Period
Due Date
Classification

Contracted Energy :

L

NOVEMBER 26 to DECEMBER 25, 2004
JANUARY 25, 2005
LEYTE INDUSTRIES

CUSTOMER TYPE

FIRM

LEYTE INDUSTRIES

LOAD

100,000.00

kWh

CORPORATION

Loss Factor:

Interruption Duration (Hrs):

0

Curtailment Duration (Hrs):

0

Load Billing Determinant (LBO)

1,155.00 kW

Billing Determinant Demand (BOD)

1,345.00 kW

Curtailment Factor:

Billing Determinant Energy (BDE)

342,300.00 kWh

Load factor:

35.35%

Registered Reactive Energy (RRE)

158,000.00 KY ARh

Power Factor:

90.79%

Rates

Billing Determinants

L

1

Amount

1,155

242.58

280.179.90

II. System Operator Charge (PI kW)

1,155

12.50

14.437.50

I

10,110.77

1,345
342,300

(32.85)
(0.1592)

(44,183.25)
-54,494.16

1,155
1,155

8.61
31.91

9,944.55
36,925.35

1,155

60.25

69,588.75

Billing Worksheet

IV Cross Subsidy Charges
I. Intra-Regional Grid Cross Subsidy (PI kW)
2. Intra-RegionalGrid Cross Subsidy (PI kWh)
V. Ancillary Services Charges:
I. Load Followingand Frequency Regulation(PI kW)
2. Spinning Reserve (PI kW)
3. Back-Up Power Service Charge (BUPSC)
a. Back-Up Capacity. kW
b. Back-Up Energy, kWh
SUB-TOTAL (BASIC CHARGE)

322,509.41

8. ADJUSTMENTS

(3,191.97)

I. Power Factor Adjustment

BillingWorksheet

:. Interruption Billing Adjustment

BillingWorksheet

0.00

3. CurtailmentBilling Adjustment

Billing Worksheet

0.00

(3,191.97)

TOTAL AMOUNT DUE TO THE NATIONAL TRANSMISSION CORPORATION

319,317.44

C. UNIVERSAL CHARGE
I. Stranded Dcbts &.Stranded Contract Cost ofNPC
2. Stranded Contract Cost of Distribution Utilities
3. Missionary Electrification
4. Equalization ofTaxcs and Royalties
5. Rehabilitation & Maintenance of Watershed
6. Removal of Cross Subsidy

TOTAL

AMOUNT

NOUe
NOUe

NOUe
NOUe
0.0373
NOUe
0.0025
NOUe

342,300
NOUe
342,300
NOUe

DUE

¥

,''.'<'les: I. Inrereslshallbe chargedon all overducaccountsin accordancewilh theprovisionof tile OATSRules.
2. See BillingWorksheettor detailsof multipledeliverypoinls.
Prepared

-

3.67%

A. BASIC CHARGES:
1. Power Delivery Service Charge (PIkW)

Ill. Metering Scrvice Provider Charge

L

lor thefollowing:

Number of Connection/Metering Point:

TOTAL REGISTRATION:

L

RECALCULATED POWER BILLS

INTRA-REGIONALCLASS

Please Pay the NATIONAL TRANSMISSION
BILLING PARTICULARS:
Contracted Demand:
250.00 kW

L

Corporation

CONTRACTTYPE

VISAYAS

l

Republic of the Philippines
National Transmission

by:

Checked by:

Approved by:

13,623.54
0.00
0.00
12,767.79
0.00
855.75
0.00
332,940.98

ANNEX "C" - O{'eration of 5% Final Withholding

V AT

The Bureau has neither drafted nor issued a new regulation or circular that implements
the provisions of the VAT Law on the 5%final withholding VAT on sales to government
entities. However, using an example of.a P110 billing from TRANSCO, we believe that
the procedure should be as follows:
1. TRANSCO will bill the customer P100 plus 10% VAT. The 10% VAT should be
reflected as a separate item in the invoice) Hence, TRANSCO will record accountS
receivable of PhPll0.
2. Although under Section 114(C), Tax Code, the sale is subject to a 5% final
withholding VAT, the amount of VAT that TRANSCO should bill is 10%. The
Bureau considers the transaction to still be subjeCt to a 10% VAT and treats the 5% as
a net VAT payable. In other words, the transaction is subject to a 10% VAT, but
TRANSCO is deemed to have ari. input VAT equivalent to 5% of the gross sales,
resulting in a net VAT payable of 5% of gross sales. In Question 17, Revenue
Memorandum Circular No. 29-2005 dated June 29, 2005 [which, although addressed
to the petroleum industry, may equally apply to qther similarly situated industries],
the Bureau made the following clarification:
IIQ17

For salesof petrol£umproductsto tIregovernmentor any of its political
subdivisions, instrumentalities or agencies, including government-owned
or controlled corporations (GOCCs) tJuztare subject to tIre withholding of
5 % final VAT, what amount of VAT should beindicated on theface of the
sales invoice - will it be 10% or 5%. How should tlre actual input tax
credits attributabl£ to such salesbe talren up in tIre booksof the seller since
the sal1reare no longer creditable against his output tax liabilihj?

A17

The amount of VAT that should be billed separately in the VAT
invoice/receipts
should be 10% and not 5%. Consequently, the
concerned buyer who may also be a VAT-registered person, as in
the case of a GOCC, can claim the passed-on VAT of 10% against
his output tax liability.
The 5% final VAT withholding rate represents the seller's net VAT
payable while the remaining 5% effectively represents that standard
input tax that can be claimed by the seller for any vatable sale of
goods and services to government or any of its political
subdivisions, instrumentalities or agencies, including -GOCCs. This
standard input tax is in lieu of the actual input tax directly
attributable or ratably apportioned to such vatable sales. In case the
actual input tax exceeds' 5% of the output tax, the excess can be
treated by the seller as part of its cost. However, if the actual input

1Section 4.113-1 (B)(2)(a) ,Revenue Regulations No. 14-2005.

L
L
tax is less than 5 % of the output tax, the difference must be treated
by the seller as taxable income.",

L
L
L
L

3. Section 4.114-2(b), Revenue Regulations' No. 14-2005, which provides the general
rules on the withholding of the 5% VAT on sales to government entities, requires the
withholding agent to remit any withheld VAT using BIR Form No. 1600 Remittance Return of VAT and Other Percentage Taxes Withheld.
4. The sales should be reported as part of the sales that are subject to the 10% VAT b~t
the net VAT payable that is subject to the 5 % withholding VAT should be indicated
as a separate item in the VAT return and should not be lumped with the net VAT
payable amount. Question 26, Revenue Memorandum Circular No. 29-2005 states:
"Q26

How will sales of petroleum products subject to 5% final VAT witl1holding
be presented in the Quarterly VAT RetumsjMonthly
VAT Declarations?

A26

L

The sales of these products must be indicated as part of the sales
subject to the 10% output tax. However, the amount of input tax
attributable to the said sales should be limited to the 5% standard

L

input tax. The net VAT payable subjed to final VAT withholding
shall be indicated as a separate item in the VAT return/ declaration
and should not be lumped with the net VAT payable amount."

L

L

l
I
L

5. As stated, the amount of input tax attributable to the sale by TRANSCO is 5%. If the
actual input tax of TRANSCO that is attributable to the sale is less than the 5%
withholding VAT, that is, less than PhP5.00, the difference between the PhP5.00
withholding VAT and the actual input VAT is income of TRANSCO. On the other
hand, if the actual input tax of TRANSCO is more than the 5% withholding VAT,
that is, more than PhP5.00, the difference can be claimed as a cost.
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- Liability

of TRANSCO to Local Business Taxes

Sections 143 and 151, LGC authorize municipalities and cities to impose local
business taxes on contractors based on their gross receipts for the preceding
calendar year. Nonetheless, the taxing provisions of the LGC are not selfexecutory. The local government unit must enact an appropriate ordinance to
impose a local tax within its territorial jurisdictioJ}. The ordinance would have to
define the subject of taxation, the tax base and the tax rates - all of which must be
consistent with, or cannot exceed, the applicable provisions of the LGC.

.-

The following" discussion is thus based on the provisions of the LGC, subject to
the provision of any applicable taxing ordinance.
Section 131(h), LGC defines a "contractor" as including "persons, natural or
juridical, not subject to professional tax under Section 139 of [the LGC], whose
activity consists essentially of the sale of all kinds of services for a fee, regardless
of 'whether or not the performance of the services calls for the exercise or use of
the physical or mental faculties of such contractor or his employees." Given the
broad definition contained in the LGC, the transmission of electric power by
TRANSCO might be considered a sale of service for a fee.

r-I :j

While Section 133, LGC limits the taxing powers of local government units as
against the National Government, its agencies and' instrumentalities,1
the
Supreme Court, in the MCIAA case ruled that MCIAA, although an
instrumentality of the National Government, is subject to real property tax. The
intent of Congress to restrict the real property tax exemption of the LGC is borne
out by the fact that the precursor of Section 234(a), LGC is Section 40 of
Presidential
Decree No. 464 which expressly mentioned GOCCs.2
As
r-

1Section 133, LGC provides:

Common Limitations on the Taxing Powers of Local Government Units. - Unless
otherwise provided herein, the exercise of the' taxing powers of provinces, cities,
municipalities, and barangays shall not extend to the levy of the following:

(0)
Taxes, fees or charges of any kind 011 the National Government,
agencies and instrumentalities, and local government units.
2Section 40. Exemptions from Real Property Tax.

- The

its

I"
!

exemption shall be as follows:

(a)
Real property owned by the Republic of the Philippines or any of its political
subdivisions and any government-owned or controlled corporation so exempt by its charter:
Provided, however, That this exemption shall not apply to real property of the above-mentioned

rI

r

L

L
L

L

reproduced, Section 234(a) excluded the phrase "and any government-owned or
-controlled corporation so exempt by its charter". The Supreme Court explains
the rationale for such intentional omission as follows:

,

"... The justification for this restricted exemption in Section 234(a)
seems obvious: to limit further tax exemption privileges, especially
in light of the general provision on withdrawal of tax exemption
privileges in Section 193 and the special provision on withdrawal of
exemption from payment of real property taxes in the last
paragraph
of Section 234.
These policy considerations
are
consistent with the State policy to ensure autonomy to local
governments and the objective of the LGC that they enjoy genuine
and meaningful local autonomy to enable them to attain their
fullest development as self-reliant communities and make them
effective partners in the attainment of national goals
It may also
be relevant to recall that the original reasons for the withdrawal of
tax exemption privileges .granted to government-owned
or controlled corporations and all other units of government were that
such privilege resulted in serious tax base erosion and distortions
in the tax treatment of similarly situated enterprises, and there was
a need for these entities to share in the requirements
of
development, fiscal or otherwise, by paying the taxes and other
charges due from them."
Although the MCIAA case involves real property taxes, it has been repeatedly
cited in subsequent cases involving exemptions or liabilities of GOCCs from or to
local taxes.
In the Cabanatuan

case, which involves local franchise tax and specifically the

NPC, the Supreme Court further declared:

.

"One of the most significant provisions of the LGC is the removal
of the blanket exclusion of instrumentalities and agencies of the
national government from the coverage of local taxation. Although
as a general rule, LGUs cannot impose taxes, fees or charges of any
kind
on the National
Government,
its agencies
and
instrumentalities,
this rule now admits an exception, i.e., when
specific provisions, LGC authorize the LGUs to impose taxes, fees
or charges on the aforementioned entities..."

,

entities the beneficial use of which has been granted, for consideration or otherwise, to a taxable
person.
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Thus, in the case of the Philippine Ports Authoriilj v. Ciilj of Iloilo,3 the Supreme
Court ruled against the claim of exemption of the Philippine Ports Authority
("PP A") which is anchored on the argument that it is discharging a
governmental function and is not engaged in business.' The Supreme Court held
that the PP A, in leasing its building premises to private corporations, is subject to
local business taxes:
. "The

.

argument is unconvincing.
As admitted by petitioner, it
leases out its premises to private persons for" convenience" and not
necessarily as part of its governmental function of administering
port operations. In fact, its charter classifies such act of leasing out
port facilities as one of petitioner'.s corporate powers. Any income
or profit generated by an entity, even of a corporation organized
without any intention of realizing profit in the conduct of its
activities, is subject to tax. What matters is the established fact that
it leased out its building to ten private entities from which it
regularly earned substantial income. Thus, in the absence of any
proof of exemption therefrom, petitioner is liable for the assessed
business taxes."

In the case of National Power Corporationv. Rosario, et al.,4 the NPC was even held
liable for business taxes imposed on a' power station subject of a Build-Operate
and Transfer Agreement, under which the NPC agreed to be responsible for the
payment of all taxes that may be imposed on the power station. The Supreme
Court, citing the Cabanatuan case, reiterated the removal of the blanket exclusion
of GOCCs from local taxation and held NPC liable for business taxes.

It appears that in spite of the exemption from all taxes enjoyed by the NPC (see
Annex" A" - History of NPC Charter), its exemption from locaf franchise,
business and, to a certain extent, real property taxes have been withdrawn by the
LGC, as enunciated by the Supreme Court in the MCIAA case rendered three
years after the case of Maceda v. Macaraig.
r

r

3 G.R. No. 109791, July 14, 2003.
4 G.R. No. 152771, April 28, 2004.
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