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REPUBLIC OF THE PHILIPPINES 
ENERGY REGULATORY COMMISSION 

San Miguel Avenue, Pasig City 
 
 

IN THE MATTER OF THE 
PETITION TO INITIATE RULE-
MAKING FOR THE 
AMENDMENT OF ERC 
RESOLUTION NO. 4, SERIES 
OF 2019, ENTITLED “A 
RESOLUTION AND  
RESOLUTION NO. 9, SERIES 
OF 2011 REQUIRING 
GENERATION COMPANIES 
AND DISTRIBUTION UTILITIES 
WHICH ARE NOT PUBLICLY 
LISTED TO OFFER AND SELL 
TO THE PUBLIC A PORTION 
OF NOT LESS THAN FIFTEEN 
PERCENT (15%) OF THEIR 
COMMON SHARES OF STOCK 
PURSUANT TO SECTION 43 (T) 
OF REPUBLIC ACT NO. 9136 
AND RULE 3, SECTION 4 (M) 
OF ITS IMPLEMENTING RULES 
AND REGULATIONS (IRR)”, 

 

  
 ERC Case No. ______________ 
  
SMC CONSOLIDATED POWER 
CORPORATION, 

 

Petitioner.  
x----------------------------------------x  

 

AMENDED PETITION TO  
INITIATE RULE-MAKING 

 
 Petitioner SMC CONSOLIDATED POWER CORPORATION 
(“SCPC”), through undersigned counsel, respectfully states: 
 

PREFATORY STATEMENT 
 

1. Republic Act No. 9136, otherwise known as the Electric 
Power Industry Reform Act of 2001 (“EPIRA”) declared the policy of 
the State to “ensure the inflow of private capital and broaden the 
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ownership base of power generation, transmission and distribution 
sectors.”1 

 

2. The EPIRA, as well as its Implementing Rules and 
Regulations (“IRR”), further accorded responsibility to the Energy 
Regulatory Commission (“ERC”) to “perform such other regulatory 
functions as are appropriate and necessary in order to ensure the 
successful restructuring and modernization of the electric power 
industry, such as, but not limited to, the rules and guidelines under 
which generation companies, distribution utilities which are not publicly 
listed shall offer and sell to the public a portion not less than fifteen 
percent (15%) of their common shares of stocks (“Public Offering 
Requirement”): Provided, however, That generation companies, 
distribution utilities or their respective holding companies that are 
already listed in the PSE are deemed in compliance.”2 

 

3. Following the aforementioned provision of the EPIRA and 
its IRR, the Honorable Commission issued Resolution No. 9, Series of 
2011 (“2011 Resolution”), stating as follows: 
 

ARTICLE I 
GENERAL PROVISIONS 

 
1.4 Definition of Terms 
 
Holding Company Shall refer to a juridical person 

holding more than 25% of the 
voting stocks of a generation 
company or distribution utility 

 
 

ARTICLE II 
PUBLIC OFFERING PROVISIONS 

 

2.3 Modes of Public Offering  
 
The EPIRA mandates that generation companies and 
DUs which are not publicly listed shall offer and sell to the 
public a portion of not less than fifteen percent (15%) of 
their common shares of stocks. Any offer of common 
shares of stocks for sale to the public through any of the 
following modes shall be deemed as public offering: 
 

 
1 EPIRA, Section 2(d). 
2 EPIRA, Section 43(t) & EPIRA IRR, Rule 3, Section 4(m). 
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a. Listing of the generation companies and DUs in the 
PSE; and 
 
b. Listing of the shares of stock in any accredited stock 
exchange or direct offer of a portion of registered 
enterprises’ capital stock to the public and/or their 
employees, when deemed feasible and desirable by the 
Board of Investments. 
 

xxx 
 

4. The 2011 Resolution was then amended by Resolution 
No. 4, Series of 2019 (“2019 Resolution”), to wit:  
 

2.3 Modes of Public Offering 
 
The EPIRA mandates that generation companies and 
DUs which are not publicly listed shall offer and sell to the 
public a portion of not less than fifteen percent (15%) of 
their common shares of stocks. Provided, however, That 
generation companies, distribution utilities or their 
respective holding companies that are already listed 
in the PSE are deemed in compliance. xxx (Emphasis 
supplied) 

 
5. However, the 2011 and 2019 Resolutions limit to only 

two (2) corporate layers / degrees for purposes of determining whether 
a concerned generation company (“GenCo”) or a distribution utility 
(“DU”) shall be considered as “deemed in compliance” with the Public 
Offering Requirement.  Seeing the need to clarify this issue on the 
Public Offering Requirement, Petitioner SCPC has filed the instant 
Petition. 
 

NATURE OF THE PETITION 
 

6. This is a Petition to Initiate Rule-Making under Rule 21 of 
the ERC Revised Rules of Practice and Procedure (“ERC Rules”) for 
the amendment of the 2011 and 2019 Resolutions, where this 
Honorable Commission approved and adopted the modes of public 
offering by which GenCos and DUs which are not publicly listed shall 
be deemed in compliance with the EPIRA mandate. 

 

7. Pursuant to the ERC Rules, the amendment of an existing 
rule shall be made by interested persons through a petition with the 
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Honorable Commission.3 Hence, Petitioner’s current recourse under 
Rule 21 of the ERC Rules. 

 
PARTY TO THE PETITION 

 
8. Petitioner SCPC is a corporation duly organized and 

existing under the laws of the Republic of the Philippines with principal 
address at Roman Highway, Barangay Lamao, Limay, Bataan. It owns 
and operates the Limay Circulating Fluidized Bed Coal-Fired Thermal 
Power Plant (“Limay Plant”) covered by Certificate of Compliance 
(“COC”) No. 19-06-M-00171L issued by the Honorable Commission on 
11 June 2019, a copy of which is hereto attached and made an integral 
part hereof as Annex “A”. 

 

9. As the COC for the Limay Plant will expire on 08 March 
2022, Petitioner filed its application for the renewal of the COC on 08 
September 2021. 

 

10. Pursuant to the “Checklist of Requirements for RENEWAL 
Certificate of Compliance (COC) Application for Generation Facility” 
(the “COC Renewal Checklist”, a copy of which is attached Annex 
“B”) issued by the Market Operations Service (“MOS”) Licensing and 
Market Monitoring Division (“LMMD”) of the ERC, SCPC as an 
applicant for the renewal of its COC is required to submit Proof of 
Compliance with Public Offering Requirements4. 

 

11. However, in view of the listing of Petitioner’s ultimate 
parent company, San Miguel Corporation, in the Philippine Stock 
Exchange (“PSE”), Petitioner respectfully submits that it should be 
deemed compliant with the Public Offering Requirement and, 
consequently, need not avail of any of the modes of public offering 
provided in the 2011 and 2019 Resolutions. The proof of listing of San 
Miguel Corporation, a copy of the latest General Information Sheet of 
San Miguel Corporation, and SCPC’s immediate parent company, 
SMC Global Power Holdings Corp., are hereto attached and made an 
integral part hereof as Annexes “C”, “D” and “E”, respectively. 

 

12. Considering the foregoing, Petitioner has a substantial 
interest in the amendment of the 2011 and 2019 Resolutions, as well 
as the suspension of the implementation of the same pending the 

 
3 Rule 21. Section 1. Initiation of Rule-Making. – The process of adopting a new 
rule or amending or repealing an existing rule may be initiated by the Commission 
or by interested persons upon a petition for the issuance, amendment, or repeal of 
any rule. 
4 Item No. 18 of the COC Renewal Checklist. 
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resolution of the issue at hand so that its COC can be renewed for all 
intents and purposes. 

 
PROPOSED AMENDMENT  

TO THE 2011 AND 2019 RESOLUTIONS 
 

13. Petitioner respectfully seeks the amendment of the 2011 
and 2019 Resolutions, and proposes that this Honorable Commission 
consider that the listing of the ultimate parent company of GenCos and 
DUs, reaching up to the reasonable sixth level of corporate relations, 
as compliant to the Public Offering Requirement, for the reasons 
hereinafter stated.  
 
A. The Grandfather Rule extends 
to such level of corporate relations as 
may be deemed reasonable under the 
circumstances. Hence, tracing must 
be made not only to the immediate 
parent company of GenCos and DUs, 
but to their ultimate parent company, 
to determine compliance with the 
Public Offering Requirement. 
 

14. The Grandfather Rule provides a method to compute the 
percentage of Filipino equity in corporations engaged in nationalized 
or partly nationalized activities by “attributing the nationality of the 
second or even subsequent tier of ownership.”5 While mainly utilized 
in the determination of compliance with foreign equity restrictions, the 
Grandfather Rule inherently involves the attribution of stock ownership 
to determine the ultimate ownership of a corporation as explained by 
the Supreme Court in Narra Nickel Mining & Development Corp. v. 
Redmont Consolidated Mines Corp.6 (“Narra Case”), the Supreme 
Court held:  
 

In the case of a multi-tiered corporation, the stock 
attribution rule must be allowed to run continuously along 
the chain of ownership until it finally reaches the individual 
stockholders. This is in consonance with the "grandfather 
rule" adopted in the Philippines under Section 96 of the 
Corporation Code which provides that notwithstanding 
the fact that all the issued stock of a corporation are held 
by not more than twenty persons, among others, a 

 
5 Narra Nickel Mining & Development Corp. v. Redmont Consolidated Mines Corp, 
G.R. No. 195580 (Resolution), 28 January 2015. 
6 G.R. No. 195580 (Resolution), 28 January 2015. 
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corporation is nonetheless not to be deemed a close 
corporation when at least two thirds of its voting stock or 
voting rights is owned or controlled by another 
corporation which is not a close corporation. 

 

15. The Narra Case further provides for the extent to which the 
tracing of stock ownership shall apply, stating as follows: 
 

Parenthetically, it is advanced that the application of the 
Grandfather Rule is impractical as tracing the 
shareholdings to the point when natural persons hold 
rights to the stocks may very well lead to an investigation 
ad infinitum. Suffice it to say in this regard that, while the 
Grandfather Rule was originally intended to trace the 
shareholdings to the point where natural persons hold the 
shares, the SEC had already set up a limit as to the 
number of corporate layers the attribution of the 
nationality of the corporate shareholders may be applied. 
 
In a 1977 internal memorandum, the SEC suggested 
applying the Grandfather Rule on two (2) levels of 
corporate relations for publicly-held corporations or 
where the shares are traded in the stock exchanges, and 
to three (3) levels for closely held corporations or the 
shares of which are not traded in the stock exchanges. 
These limits comply with the requirement in Palting 
v. San Jose Petroleum, Inc. that the application of the 
Grandfather Rule cannot go beyond the level of what 
is reasonable. (Emphasis supplied) 

 

16. Both the EPIRA and the 2011 and 2019 Resolutions 
provide that where the holding company of a GenCo or a DU is already 
listed in the PSE, the latter shall be deemed compliant with the Public 
Offering Requirement. 
 

17. In line with the pronouncements of the Supreme Court in 
the Narra Case, the determination of a GenCo or DU’s compliance with 
the Public Offering Requirement should not cease at its immediate 
holding or parent company. Its corporate relations reaching until such 
level as may be reasonable under the attendant circumstances must 
be examined to properly ascertain compliance with the said 
requirement. Where it is found that the ultimate parent company is 
publicly listed, the ownership of a GenCo or DU should likewise be 
considered as offered to the public. 

 

18. Noting the intricacy of the power industry, large 
investments are demanded in the establishment and operation of 
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GenCos and DUs. Hence, it is common to find different entities co-
investing in different projects or ventures and their investment in 
GenCos or DUs should be considered when determining compliance 
with the Public Offering Requirement. Limiting the examination of a 
GenCo or DU’s actual ownership to the second or even subsequent 
level of corporate relations, therefore, would not result to an accurate 
finding as to the public ownership of such GenCo or DU. 

 

19. The foregoing considered, Petitioner submits that the 
examination of the ownership of GenCos and DUs to its parent 
company until the reasonable sixth level of corporate relations is 
reasonable given the nature of the power industry and, thus, must be 
permitted to enable a definitive assessment as to their compliance with 
the Public Offering Requirement.  
 
B. A Holding Company is one that 
holds subsidiaries in a conglomerate 
or umbrella structure. 
 

20. It should be noted that in determining compliance with the 
Public Offering Requirement, the EPIRA and its IRR provides: “that 
generation companies, distribution utilities or their respective holding 
companies that are already listed in the PSE are deemed in 
compliance.”  

 

21. The definition of a holding company was not included in the 
EPIRA and the IRR. However, the Supreme Court has already defined 
a parent or holding company in this wise:7 

 
A parent or holding company is a corporation which owns 
or is organized to own a substantial portion of another 
company's voting shares of stock enough to control or 
influence the latter's management, policies or affairs thru 
election of the latter's board of directors or otherwise. 
However, the term "holding company" is customarily used 
interchangeably with the term "investment company" 
which, in turn, is defined by Section 4 (a) of Republic Act 
(R.A.) No. 2629 as "any issuer (corporation) which is or 
holds itself out as being engaged primarily, or proposes 
to engage primarily, in the business of investing, 
reinvesting, or trading in securities. 
 
In other words, a "holding company" is organized and is 
basically conducting its business by investing 

 
7 Maricalum Mining Corporation vs. Ely Florentino, et. al., G.R. No. 221813, 23 
July 2018.  
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substantially in the equity securities of another company 
for the purposes of controlling their policies (as opposed 
to directly engaging in operating activities) and "holding" 
them in a conglomerate or umbrella structure along 
with other subsidiaries. (Emphasis supplied) 

 

22. Thus, a holding company in this sense can be a parent 
company that holds other companies following a conglomerate or 
umbrella structure, without limit as to the degree.  

 

23. A conglomerate has been defined as a “group of 
corporations that has diversified business activities in varied industries, 
whereby the operations of such businesses are controlled and 
managed by a parent corporate entity.”8 San Miguel Corporation is a 
company engaged in the business of food and beverage, real estate, 
energy, and infrastructure, among others.  It is the ultimate parent 
company that holds together the diversified business activities that the 
group chooses to invest in and thus should be duly considered in 
complying with the Public Offering Requirement. 

 

24. As such, there is basis to consider San Miguel Corporation 
as the holding company of Petitioner SCPC as it holds SCPC as part 
of a conglomerate or umbrella structure with other subsidiaries. 
  
C. The amendment of the 2011 and 
2019 Resolutions is therefore in order 
to finally settle any issue on 
compliance with the Public Offering 
Requirement where the ultimate 
parent company of a generation 
company or a distribution utility is 
already publicly listed. 

 
25. Guided by the cited jurisprudence, Petitioner respectfully 

submits that there is a need to amend the 2011 and 2019 Resolutions 
issued by this Honorable Commission to incorporate the application of 
the Grandfather Rule and the definition of the Honorable Supreme 
Court of holding companies in ascertaining compliance with the Public 
Offering Requirement. 

 

26. Petitioner prays that this Honorable Commission duly 
amend the 2011 and 2019 Resolutions to include a provision which 
clearly states that GenCos and DUs with a publicly listed parent or 

 
8 SEC Memorandum Circular No. 19-16. 
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holding company, counted until its ultimate parent company, is 
compliant with the Public Offering Requirement.  

 

27. With a view to avoid further issues arising from the 
interpretation of the provisions of the 2011 and 2019 Resolutions, 
Petitioner likewise submits that the implementation of the 2011 and 
2019 Resolutions must be suspended pending the resolution of the 
instant Petition. This is so that GenCos and DUs similarly situated as 
Petitioner will not be unduly penalized or negatively affected until this 
matter is properly resolved by the Honorable Commission. 

 

28. Recognizing the fact that GenCos and DUs are currently 
required to submit proof of compliance with the Public Offering 
Requirement despite the public listing of their ultimate parent company 
in obtaining clearances and permits for their operations, suspending 
the implementation of the 2011 and 2019 Resolutions will eliminate 
unnecessary impediments in the operations of GenCos and DUs.  

 

29. Considering the foregoing, Petitioner respectfully prays 
that this Honorable Commission to exercise its rule-making powers 
and issue an amendment to ERC Resolution No. 9, Series of 2011 
and Resolution No. 4, Series of 2019, to include a provision which 
clearly states that GenCos and DUs with a publicly listed ultimate 
parent or holding company until the reasonable sixth level of corporate 
relations is compliant with the Public Offering Requirement.  

 

PRAYER 
 

 WHEREFORE, Petitioner SMC CONSOLIDATED POWER 
CORPORATION, respectfully prays that this Honorable Commission: 
 

(a)  AMEND ERC Resolution No. 9, Series of 2011 and 
Resolution No. 4, Series of 2019, in the exercise of its rule-
making powers to include a provision which clearly states that 
GenCos and DUs with a publicly listed ultimate parent or holding 
company until the reasonable sixth level of corporate relations is 
compliant with the Public Offering Requirement; and 

 

(b)  ISSUE an Order suspending the implementation of ERC 
Resolution No. 9, Series of 2011 and Resolution No. 4, Series 
of 2019, pending the resolution of the instant Petition. 
 

Other just and equitable reliefs are likewise prayed for. 
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Makati City for Pasig City, 7 December 2021. 
 
 
 
 

PUYAT JACINTO & SANTOS 
Counsel for Petitioner 
SMC Consolidated Power Corporation 
10/F 8 Rockwell 
Hidalgo Drive corner Plaza Drive  
Rockwell Center, Makati City, Metro Manila 

  Tel No. 8840-5025  
Fax No. 8810-0890 
Email: pjs@pjslaw.com  
 
 
By: 
 

 
 

FIDEL T. VALEROS, JR. 
Roll No. 51029 
IBP No. LRN 011317/01-02-2013/Quezon City 
PTR No. 8531440/01-06-2021/Makati City 
MCLE Compliance No.VI-0017302/01-29-2019 

 
 
 
NONALYN S. SUPERABLE 
Roll No. 65639 
IBP LRN 014849/05-18-2016/Laguna 
PTR No. 8531463/01-06-2021/Makati City 
MCLE Compliance No. VI-0011886/08-29-2018 

 
  
 

STEFANIE ANN B. GO  
Roll No. 75094 
IBP No. 137847/01-05-2021/Makati City 
PTR No. 8531457/01-06-2021/Makati City 
Admitted to the Bar July 2020 
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