Repubiic of the Philippines

ENERGY REGULATORY COMMISSION | FoSinlg
wyaeresuvph

San Migue: Avenue, Pasig City

Resolution No. *° . Series of 2006

A RESOLUTION PROMULGATING THE ENERGY REGULATORY
COMMISSION’S RULES OF PRACTICE AND PROCEDURE

WHEREAS, the Energy Reguiatory Commission (‘ERC”) is mandated
under Republic Act No. 913€, otherwise known as the Electric Power Industry
Reform Act of 2001 ("EPIRA") t¢ carry out certain functions after due notice

and hearing;

WHEREAS, in the discharge cf such functions. the ERC has adopted
the Rules of Practice and Procedure Governing Hear:ngs Before the Energy
Regulatory Board,

WHEREAS, there is a need 1o update, revise, and expand the existing
rules of practice and procedure being foliowed by the ERC so as to align the
same to the new provisions and reauirements in the EPIRA and its
implementing Rules and Reguiations anc recent pronocuncements thereon by

the Supreme Court;

WHEREAS, to address this neec. the ERC came out with the draft
ERC Rules of Practice and Procedurs and issued a notice setting the same
for pubiic hearing on 12 May 200¢;

WHEREAS, the ERC receive¢ various comments and suggestions
from interested parties before and during the 12 May 20086 public hearing;

WHEREAS, after carefui consideration of the various views and
comments submitted by interestec parties, the Commission deems it
appropriate to introduce certain revisions to the draft ERC Rules of Practice

and Procedure and to promutgate the same;

N NOW, THEREFORE, the ERC hereby RESOLVES to APPROVE and
PROMULGATE, as it is hereby APPROVED and PROMULGATED. the ERC
Ruies of Practice and Procedure, hereio attached and made an integral part
of this Resolution.

This Resolution shall take effec: fifteen (15) days following its
publication in a newspaper of general circulation in the country.

Pasig City, 22 June 2006.
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Republic of the Philippines

ENERGY REGULATORY COMMISSION
San Miguel Avenue, Pasig City

ENERGY REGULATORY COMMISSION'S (ERC) RULES OF
PRACTICE AND PROCEDURE

RULE 1 - GENERAL PROVISIONS

Section 1. Purpose. - It is the purpose of these rules to aid anyone who
wishes to appear before the Energy Regulatory Commission and participate in
any proceeding before it. It is the Commission’s intention to be accessible and to
make its Rules of Practice and Procedure clear and understandable for the
parties, their attorneys, and the general public.

Section 2. Application of Rules. - Unless otherwise stated, these rules
apply to all proceedings before the Commission where the Commission is
required under prevailing laws, rules and guidelines to hold a hearing or to afford
to the parties to the proceeding before it an opportunity for a hearing before
making a decision.

Section 3. General Powers of the Commission under these Rules. - The
Commission may issue general or specific procedural directions at any time,
including before or during any proceeding.

The Commission may also exempt itself from these rules in the broader
interest of justice and apply such suitable procedure that shall secure the just and
expeditious determination of the matters in issue.

Section 4. Construction of these Rules. - These rules shall be liberally
construed to secure the most expeditious and least expensive determination of
every proceeding before the Commission on its merits, consistent, however, with
the requirements of justice.

Section 5. Application of the Rules of Court. - In the absence of any
applicable provision in these ruies, the pertinent provisions of the Supreme Court
of the Philippines’ Rules of Court and Rules on Electronic Evidence may, in the
interest of expeditious disposition of the cases pending before the Commission
and whenever practicabie and convenient, be applied suppletorily or by analogy.
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RULE 2 - DEFINITIONS

Section 1. Definitions. - As used in these rules, except as otherwise
required by the context:

“Applicant’” means, in proceedings involving filings for permission or
authorization which the Commission may give under the statutory authority
delegated to it, the party on whose behalf the filings are made.

‘Commission” and ‘Commissioner* mean the Energy Regulatory
Commission, and a member thereof, respectively. “Chair" means the Chairperson
of the Commission.

‘Commission counse!” means a lawyer-member of the Commission’s staff.

“Commission-initiated investigation” means a proceeding initiated by the
Commission in the exercise of its investigative and quasi-judicial authority.

“Complainant” means a person who files a complaint intended to initiate a
proceeding with the Commission regarding any act or omission by any person
subject to the Commission’s jurisdiction.

“Confidential information” means such information that has a commercial
value or other value that would be, or could reasonably expected to be, destroyed
or diminished, or where the proprietary interest of any party, person or entity will
be prejudiced, if the information were disclosed.

“Docket” means a file maintained by the Commission as the record for
matters filed and proceedings heard by the Commission.

“Filing"” means written pleadings, applications, comments, petitions,
protests, motions, notices, compliance, and other papers submitted to the
Commission.

“Hearing” means any proceeding at which evidence is taken on the merits
of the matters at issue or comments received with respect to a proposed rule for
adoption by the Commission.

“Intervenor” means a person who participates in a pending matter or
proceeding as a party of record by statutory right or by order of the Commission
on petition to intervene.

“Matter” or “proceeding” means the docket initiated by a filing or submittal
or a Commission notice or order.

“Party” means each person named or admitted as a party to a proceeding
before the Commission.




“Petitioner” means a person other than a compiainant or an applicant,
seeking affirmative relief from the Commission.

“Pleading” means a written document submitted by a party, or a person
seeking to participate in a proceeding before the Commission, setting forth
allegations of fact, claims, defenses, requests for relief, and/or other matters
relevant to the issues raised and/or the relief sought in a proceeding and is used
herein to refer to an appiication, petition, complaint, or answer as provided for in
Rule &.

“Pre-trial conference” means any conference or meeting of the parties,
prior to the presentation of evidence on the merits, on the record and presided
over by the Commission or a presiding officer for the purpose of formulating and
simpilifying the issues in the proceeding or addressing other matters that may
expedite orderly conduct and disposition of the proceeding.

“Presiding officer” means the Chair or a Commissioner, or a Commission
counsel authorized to conduct or preside over any hearing before the
Commission.

“Respondent” means a person under the Commission’s jurisdiction against
whom any complaint or petition is filed or directed or a person who is under formal
investigation by the Commission.

“‘Ruie” means each statement, order, guideline, or decision of general
applicability issued by the Commission that implements, interprets and prescribes
law or policy, or describes the organization, procedures, or practice requirements
of the Commission.

“Rule-making” means a proceeding to adopt, amend, or repeal a
Commission rule.



RULE 3 - FORMAL REQUIREMENTS

Section 1. Caption. - All initial applications, petitions, complaints, and other
papers filed with the Commission in any proceeding shatll ciearly show, in the
caption, the names of all persons in whose behalf the filing is made. If more than
one person is involved, a single name only need be included in the title of
subsequent papers filed. All subsequent filings shall show the docket designation
assigned by the Docket Section of the Commission.

Section 2. Form and Size. - All pleadings and other papers filed with the
Commission shall be typed or printed on paper 8.5" wide and 14" long. The
impression may be on both sides of the paper and shall be double-spaced.
Footnotes and quotations may be single-spaced. Pleadings and other papers,
together with the annexes thereto, shall be fastened only on the left side. Unless
otherwise directed, an original and two (2) copies of any pleading and other
papers shall be filed. Reproductions may be made by any process provided that
all copies are clear and permanently legible.

Section 3. Signature. - Except as may otherwise be ordered by the
Commission, the original copy of each pleading or any other paper to be filed
shall be signed by the party or its duly authorized representative, or by the party's
attorney, and shall show the address of the same.

The signature of the party, its representative or attorney on any paper filed
with the Commission constitutes a certification that the signatory has read the
paper being subscribed and fited, and knows the contents thereof, that to the best
of the signatory’s knowledge, information, and belief formed after a reasonable
inquiry, it is well grounded in fact and is warranted by existing law or it is not
interposed for any improper purpose.

Section 4. Verification and Certification against Forum Shopping. - Ali
pleadings as specified under Rule S of these rules filed with the Commission shall
be verified. The verification shall contain a sworn statement that affiant has read
the pleading and that the allegations therein are true and correct of affiant's own
knowledge and belief. If such verification is executed by the party’s responsible
officer, in cases where the party is a juridical person, there shall be attached to
the pleading the corresponding board resolution or secretary’s certificate
authorizing such officer to represent the party in the proceedings and to execute
such verification on its behalf.

In addition, there shall be attached to an initiatory pleading, ie. an
application, petition, or answer with counter-complaint, a sworn certification
against non-forum shopping executed in accordance with the Rules of Court.

Section 5. Construction. - All pleadings and other filings shall be liberally

construed and errors or defects therein which do not mislead or affect the
substantial rights of the parties involved shall be disregarded.
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Section 6. Rejection of Pleadings and Documents. - Filings which are not in
substantial compliance with these or other Commission ruies, orders of the
Commission, or applicable statutes, except for applications or petitions which
were the subject of pre-filing conference under Section 4 of Rule 6 and endorsed
for filing by the Commission’s staff, may be rejected within fifteen (15) days after
filing or actual receipt by the Commission. If rejected, such papers will be returned
with an indication of the deficiencies therein, including non-payment of the
required filing fee as docketing requirement if such is the case. Rejection of such
pleadings and documents is not a bar to the re-filing of the same with the
Commission after compliance with all the requirements. Accepiance of a pleading
or document for filing is not a determination that the pleading or document
complies with all requirements of the Commission and is not a waiver of such
requirements. The Commission’s Docket Section is authorized to reject pleadings
and documents under this rule.

Section 7. Electronic Filing. - Unless otherwise required by the Commission
for other filings with it or exempted from this requirement, alt pleadings. together
with their supporting documents, shall also be electronically filed with the
submission of at least three (3) diskettes or compact discs containing the
electronic files thereof in file formats acceptable to the Commission such as
Microsoft Office or OpenOffice.

Section 8. Confidential Information. - Claims of priviege may be made
pursuant to Rule 4.



RULE 4 - CONFIDENTIAL INFORMATION

Section 1. Request for Confidential Treatment of Information. - A party to
any proceeding before the Commission may request that information about that
party in the Commission’s possession not be disclosed. To do so, said party
shall:

(a) Submit a request that information not be disclosed describing therein with
particularity the information to be treated as confidential, specifying the
grounds for the claim of confidential treatment of the information; and, if
applicable, specifying the period during which the information must not be
disclosed.

(b)  Submit to the Commission one copy of the document that contains the
information sought to be treated as confidential, placed in a sealed
envelope, with the envelope and each page of the document stamped with
the word “Confidential”,

If the information for which confidentiality is requested is part of the
attachments to an application, petition or other filing, the application, petition or
filing must comply with this section by incorporating therein the request.

The party making the request shall serve the other parties with the reguest
but not copies of the documents and/or information subject of the request. The
other parties served with the request may thereafter file their opposition or
comment on the request within ten (10) days from receipt thereof.

The party seeking to have the information protected from disclosure has
the burden of proof to demonstrate that the information sought to be disclosed is
entitled to that protection.

Section 2. Action by the Commission on the Request. - For the purpose of
determining whether or not to accord confidential treatment to information, the
Commission may review the information ciaimed to be confidential.

The Commission may deny the request for confidential treatment of
information on grounds such as, but not limited to the following:

(a) The party requesting confidential treatment of information has no actual,
valuable proprietary interest to protect with respect to the information
sought to be treated as confidential.

(b) The information is, at the time of the request, generally available to the
public by means other than through a breach of any confidentiality
obligation with respect to such information.

(c) The information is, at the time of the reguest, available to or already in the
possession of the Commission on a non-confidential basis from a source
that, to the knowledge of the Commission, has lawfully acquired such
information on a non-confidential basis.



If the Commission denies the request, the information shall be subject to
public disclosure thirty (30) days after the date on which the party requesting
confidential treatment of information receives the Commission’s order denying the
request or order denying any motion for reconsideration thereof, if any, uniess
restrained by order of a court of competent jurisdiction or uniess the Commission,
upon motion by the requesting party filed before such disclosure, orders the
return of the information to the said party, in which case it shall be prohibited from
making use of the same information as evidence in the proceeding.

If the Commission determines that the disclosure of information requested
to be treated as confidential information is justified, the Commission shall:

(a) Issue an order to that effect; and

(b)  Unless otherwise required or directed by the order of a court of competent
jurisdiction or agreed upon by the parties involved, continue to protect the
information from public disciosure by maintaining the confidential
information separate and apart from the records of the case and ensuring
that confidential information is not divulged to unauthorized persons.

Section 3. Confidential Information as Evidence. - If a party intends to use
confidential information as evidence after the Commission grants its request for
treatment of such information as confidential, it shall manifest to the Commission
such intention and request for issuance of a protective order.

Section 4. Contents of Protective Order. - If the Commission determines
that a protective order should be issued with regard to the information designated
as confidential, the Commission shall issue a protective order which:

(a} Describes generally the nature of the confidential information and the
procedures to be utilized to protect the confidentiality of the information;

(b)  Specifies the period during which the disclosure of the information to the
public will be withheld or otherwise limited;

(c) Specifies the procedures to be used by all the other parties during the
pendency of the proceedings to ensure the confidentiality of the
information;

(d) Specifies the procedures for handling or returning the confidential
information, as appropriate, upon the close of the proceedings or at the
end of the period for which the information is to be treated as confidential,

(e) Requires that the confidential information not be disclosed. except as:

1. May be agreed upon by the parties pursuant to a protective
agreement; or
2. QOtherwise directed by the Commission;

(f) Specifies the procedures to be used at the time of the evidentiary hearing
to protect the confidentiality of the information;

(9) Requires such other action as the Commission deems appropriate under
the circumstances.

Section 5. Disclosure of Information Designated as Confidential; Penalfies.
- Information which is the subject of an agreement or a protective order shall be
provided only to the Commission’s staff in charge of the case. The parties of



record or their attorneys or representatives, if the parties are juridical entities, after
agreeing to be bound by the terms of the protective order or agreement, shall be
allowed access to such confidential information.

Any person, party, attorney or representative of a party, or member of the
Commission staff who violates the procedures of the Commission for protecting
information; fails to obey a protective order issued by the Commission; violates
the terms or conditions of a protective agreement; or violates any other prohibition
of the disclosure of information designated as confidential, shall be subject to the
imposition of administrative fines and penalties, without prejudice to whatever
other remedies of the party in whose favor the protective order was issued.



RULE 5 - PLEADINGS

Section 1. In General. - Pleadings shall be written in any of the official
languages, typewritten or printed, and filed with the Docket Section of the
Commission. It shall state clearly and concisely the ultimate facts and legal
authority upon which the pleader relies for the grant of authorization or any other
relief.

Section 2. Supporting Documents. - All pleadings shall be accompanied by
such documents which substantially establish the truth of the factual allegations
contained therein.

Section 3. Application. - By means of an application, the applicant seeks
authorization or permission to undertake any matter or activity within the
regulatory power of the Commission. It shall contain a concise statement of the
authorization applied for and the ultimate facts that would qualify or entitie the
applicant to the grant of the authorization being sought.

When the application is predicated on a franchise, sale, iease, mortgage,
or any other contract, such franchise or contract shall be referred to in the
application by alleging in substance its salient and pertinent provisions and
appending to the application a copy of the franchise or contract.

Section 4. Petition. - By means of a petition, a person, other than an
applicant or complainant, petitions the Commission for affirmative relief under any
statute or other authority delegated to the Commission. It shall state clearly and
concisely the petitioner's grounds of interest in the subject matter, the facts relied
upon, and the relief sought, and shall cite by appropriate reference the statutory
provision or other authority relied upon for relief. If the relief sought affects the
rights of other persons, it shall implead ali these other persons as respondents
and state their complete names and addresses.

Section 5. Complaint. - The complaint is a concise statement of the
ultimate facts of the matter complained of within the regulatory power of the
Commission, and shall specify the principal relief sought. It shall state the
complete name and address of the respondent against whom the complaint is
directed.

Section 6. Answer. - The respondent summoned to answer a complaint or
petition or to whom an order is issued by the Commission to show cause, shall file
an answer within fifteen (15) days from receipt of the Commission's order. The
answer shall admit or deny the material allegations stated in the complaint,
petition, or show cause order, and shall state the matters of fact and the law relied
upon, attaching therewith such documents supporting the allegations in the
answer.



RULE 6 - PRE-FILING REQUIREMENTS

Section 1. Rate Applications and Other Applications or Petitions for Relief
Affecting the Consumers. - Among the applications or petitions that directly affect
the electricity rates chargeable to the end users or directly affect the consumers
are appiications for a general change in rate schedules or revision of rates and
applications for approval of a power supply contract between a distribution utility
and power producer.

The Commission may consider other applications and petitions as falling
under this category of applications/petitions and thus direct compliance with the
pre-filing requirements in Section 2 of this rute.

Section 2. Pre-filing Requirements for Rafe Applications and Other
Applications/Petitions for Relief Affecting the Consumers. - Before the
Commission shall accept and docket rate applications and other applications or
petitions for relief affecting the consumers, the applicant or petitioner must comply
with the following requirements:

(a) The applicant or petitioner must furnish the Local Government Unit
(LGU) Legisiative Body (and not the Office of the Mayor) of the city or municipality
where it principally operates, a copy of the application or petition, and not a mere
notice of application/petition, with all its annexes and accompanying documents.
If such principal place of operation is a component city or a municipality, the
applicant or petitioner shall likewise furnish the LGU Legislative Body of the
province of which such component city or municipality is part.

(b) The applicant or petitioner must cause the publication of the entire
application or petition, excluding its annexes, and not a mere notice of filing or
notice of application or petition, in a newspaper of general circulation within its
franchise area or area where it principaily operates.

Section 3. Proof of Compliance with the Pre-filing Requirements. - To
demonstrate compliance with the foregoing requirements, the applicant or
petitioner shall attach to its application or petition a certification issued by the
Presiding Officer, Secretary of the LGU Legislative Body concerned, or their duly
authorized representatives, attesting to the fact that such LGU Legislative Body
was served a copy of the application or petition, with ali its annexes and
accompanying documents, and the date of such service. In the absence of such
certification, the applicant or petitioner shall prove compliance by attaching the
affidavit of the person that served the application or petition on the LGU
Legislative Body, attesting to such fact and the date of such service. The affiant
shall also attach to the affidavit a copy of the page of the application or petition
bearing the stamp ‘received” or acknowledgement of receipt by the LGU
Legislative Body.

The applicant or petitioner shall also aftach to the application or petition an
affidavit of publication executed by the editor-in-chief or other responsible officer




